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COUNTER-STATEMENT OF QUESTIONS PRESENTED 

(1) Where the controlling statute provides that examin¬ 
ers “shall be assigned to cases in rotation so far as prac¬ 
ticable,” may the Civil Service Commission provide by 
regulation that “Examiners shall be assigned in rotation 
to cases of the level of difficulty and importance that are 
normally assigned to positions of the salary grade they 
hold, insofar as practicable”? 

(2) Where the controlling statute provides that all exam¬ 
iners in an agency shall perform substantially equal work 
may the Civil Service Commission under the Classification 
Act of 1949 prescribe unequal compensation for these ex¬ 
aminers ? 

(3) May the Civil Service Commission, under a statute 
which provides that hearing examiners “shall be remov¬ 
able by the agency in which they are employed only for 
good cause,” provide by regulation that hearing examiners 
may also be removed by the agencies in which they are em¬ 
ployed for reasons other than good cause, i.e., for “lack of 
funds, personnel ceilings, reorganization, decrease of work, 
or for other reasons”? 
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IN THE 


United States Court of Appeals 

Fob. the District of Columbia Circuit. 


No. 11,421 


ROBERT RAMSPECK, et al., Appellants 

v. 

FEDERAL TRIAL EXAMINERS CONFERENCE, 

et al., Appellees 


Appeal from a Judgment of the 
United States District Court for the 
District of Columbia 


COUNTER-STATEMENT OF THE CASE 

This is an action for a declaratory judgment that regula¬ 
tions promulgated by the Civil Service Commission on 
September 21, 1951, under the Administrative Procedure 
Act 1 (hereinafter sometimes referred to as the Act) are 
void as unauthorized by and contrary to that Act in that 
they create a system of agency controls over hearing exam¬ 
iner compensation, assignments of work, promotions and 

i Act of Juno 11, 1946, Public Law 404, 79th Cong. Chap. 324, 70 Stat. 237, 
U.S.C. Title 5 $ 1001 et seq . 
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tenure which takes away statutory rights conferred upon 
Appellees by the Act, and for an injunction restraining 
enforcement of these regulations. 

The defendants are members of the Civil Service Com¬ 
mission and the National Labor Relations Board, sued both 
in their individual and official capacities. 

All appellees were appointed pursuant to Section 11 of 
the Act as duly qualified and competent to carry out the 
responsibilities and duties of hearing examiners. There 
are now 278 hearing examiner positions in 20 Federal 
agencies. These examiners are classified into salary grades 
GS-11 through GS-15, receiving annually from $5,940 in 
GS-11 to $11,800 in GS-15. Appellees have been assigned 
grades ranging from GS-11 through GS-14. 

Hearing examiners occupy positions classified at grades 
GS-11, GS-12, GS-13, GS-14 and GS-15 in the Interstate 
Commerce Commission and in the Civil Aeronautics Board; 
grades GS-13, GS-14 and GS-15 in the National Labor 
Relations Board and in the Federal Power Commission; 
grades GS-13 and GS-14 in the Veterans Administration 
and in the Securities and Exchange Commission; grades 
GS-12 and GS-13 in the Coast Guard (Treasury); grades 
GS-14 and GS-15 in the Maritime Administration; and 
grades GS-12 and GS-14 in the Post Office Department. 

Agencies having only one grade for hearing examiners 
are: Civil Service Commission (GS-14), Bureau of Land 
Management (Department of the Interior) (GS-12), Food 
and Drug Administration (GS-12), the Labor Department 
(GS-14), Alcohol Tax Unit (Treasury) (GS-13), Sub¬ 
versive Activities Control Board (GS-15), Department of 
Agriculture (GS-14), Federal Communications Commis¬ 
sion (GS-14), Bureau of Indian Affairs (Department of 
the Interior) (GS-11), Federal Trade Commission (GS-14), 
and Social Security Board (Federal Security Agency) 
(GS-13). 5 

- Tabulated in exhibit to affidavit of Ross Pollack, dated Apr. 7, 1952, in 
Record of District Court, filed by Appellants. (R. 79S) 
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The complaint alleges that the Civil Service Commission 
has failed to perform its statutory duty to “prescribe” 
compensation for the appellees “independently of agency 
recommendations or ratings.” 3 The Civil Service Com¬ 
mission has allowed agencies to fix hearing examiner com¬ 
pensation by agency action rating hearing examiners into 
grades, sometimes as many as five, and setting iip hearing 
examiner positions in these varying salary grades, with 
the Civil Service Commission merely confirming examiners 
as qualified for the salary grade in which the agency had 
previously placed them. 4 

The Civil Service Commission’s regulations are attacked 
by the Complaint for changing the agencies’ statutory duty 
of assignment of examiners to cases from “in rotation so 
far as practicable” to a case and examiner rating or clas¬ 
sification system in agencies with five grades of examiners 
as follows: cases are classified by the agency into five 
grades—(1) “moderately difficult and important,” (2) 
“difficult and important,” (3) “unusually difficult and im¬ 
portant,” (4) “exceedingly difficult and important” and 
(5) “exceptionally difficult and important.” 5 

After classification, a case is assigned by the agency to 
a hearing examiner whose grade is considered by the 
agency to correspond to the predicted degree of diffi¬ 
culty and importance of the case. The Complaint alleges 
that under this system the agencies with hearing examiners 
in more than one grade do control directly the compensation 
of each hearing examiner by control of the assignment of 
his work. In each case the agency, contrary to the Act’s 
prohibition of agency rating, with respect to examiner com¬ 
pensation, does rate each examiner as to his ability—is in 
fact required to rate each examiner—by rating the cases 
it assigns to him. Examiners in the low pay grades are 

3 C.omp. Paras. 20-23, Appellants’ Appx. pp. 65-66. (R. 224-225) 

4 Letter of September 21, 1951, from Appellant Ramspeck to Senator Mc- 
Carran in Exhibit 2 to Complaint, Sen. Doc. 82, 82nd Cong. 1st Sess. p. 10. 
(R. 258) 

5 See Opinion of District Court in Appellants ’ Appendix, pp. 107-109 (R. 682, 
68S-690) and Class Specifications of Civil Service Commission. March 1947, 
Record of District Court. (R. 426, 437, 439, 471, 500-501, 541) 
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by agency control of assignments thus kept in the low pay 
grades, or they may be, in the agency’s discretion, assigned 
high grade cases and thereby become legally entitled to 
higher pay under the Classification Act’s provisions. 6 Ex¬ 
aminers not in the highest pay grade are, through the case 
and examiner rating system thus authorized and required 
by the regulations, effectively prevented from securing an 
increase in pay as they cannot make the showing necessary 
to win a competitive promotion contest or secure an up¬ 
grading in pay under the Classification Act. The regula¬ 
tions thus leave all possible chance of advancement or 
increase in compensation of examiners in the hands of 
the agencies. 7 

Cases are assigned by agencies to examiners in various 
ways, i.e., by the Chairman of the FPC, by a member of the 
FCC, by ICC members in some instances and in other 
instances and in other agencies sometimes by a chief hear¬ 
ing examiner subject to agency supervision and direction. 8 
The CAB Chief Examiner’s job sheet provides that he 
assigns cases to examiners and thereafter: 

“4. Presents issues to the Board following the sub¬ 
mission of the case for the decision in order to 
facilitate the Board’s consideration and decision. 

“5. Supervises and reviews the drafts of opinions pre¬ 
pared by examiners of the Bureau pursuant to 
Board instructions.” 0 

The agency difficulty in rating cases and examiners and 
the discrimination against and among examiners which 
results under the regulation 10 is confirmed by an official 
Civil Service Commission audit of the work performed by 
hearing examiners at the Civil Aeronautics Board covering 

6 Comp. Para, 20, Appellants’ Appx., pp. 65-66. (R. 224) 

» Comp. Para. 22, Appellants’ Appx., p. 66. (R. 224-225) 

8 See FPC Order, Appellees’ Appx. p. 2S (R. 626); FCC Rule, Appellees’ 
Appx. p. 29 (R. 629) ; Snider Affidavit, Appellees’ Appx. p. 21. (R. 615) 

'•> Appellees ’ Appendix p. 24. (R. 601) 

ioComp. para. 21, Appellants’ Appx. p. 66. (R. 224) 
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the period March, 1949, to October, 1951. 11 That audit 
reveals that the four GS-11 examiners had during this 
period been assigned GS-13 work, and the three GS-12 
examiners had been assigned as follows: one to GS-14 
work, one to GS-13 work and one examiner (Appellee Hen¬ 
derson) to GS-12 work. On the basis of this audit the Civil 
Service Commission officially advised the GS-12 examiner 
assigned GS-14 work that “accordingly it was the finding 
of the Commission that your position is properly allocable 
as Hearing Examiner (General) GS-935-14.” 12 The favor¬ 
itism, preferential treatment and discrimination revealed 
by this CAB audit by the Civil Service Commission is un¬ 
denied in this record. 13 

The Complaint alleges that the regulations confer upon 
agencies the power to determine the time and manner of 
filling all vacancies in the position of hearing examiner 
with agencies having the option of filling vacancies by pro¬ 
motion of lower grade hearing examiners or by appoint¬ 
ment of non-hearing examiners. 14 The promotion regula¬ 
tion gives agencies power to foreclose all consideration by 
the Civil Service Commission of hearing examiners in lower 
salary grades for increases in pay through promotion in 
violation of the Act’s requirement that the Civil Service 
Commission alone shall “prescribe” their compensation. 
Any reallocation by agency assignment of work creates a 
vacancy. A hearing examiner who is successful in getting 
his position reclassified upward in salary grade will not 
even receive consideration to compete for promotion to 
the new vacancy thus created by his own position’s being 
upgraded unless the agency exercises its option in his 
favor. 15 And if vulnerable to a reduction in force order 

11 Henderson Affidavit, Appellees’ Appx. pp. 1-5. (R. 610-614) 

12 Baruch letter, Appellees’ Appx. p. 5. (R. 5S2) 

13 Failure of Appellants to file in Court the full official audit which is in 
their possession, after many opportunities to do so, warrants the inference 
that they withheld the audit because it would reveal even more discriminations. 
Interstate Circuit v. United States, 306 U.S. 20S, 225-226. 

14 Comp. para. 18, Appellants’ Appx. pp. 64-65. (R. 223) 

is Comp. Para. 10, Appellants’ Appx. p. 61. (R. 219-220) 
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he may in fact lose his position by said reclassification if 
the agency does not choose to create a new “vacancy” in 
the grade then held. 16 Unlike its action on other Federal 
employee appeals, the Commission refuses to act upon 
individual appeals of hearing examiners where “Promo¬ 
tions are involved” but requires such examiners to await a 
survey of other hearing examiner positions in the agency. 17 

If an agency elects to fill a vacancy by promotion, the 
Commission selects the examiner to be promoted by a 
competitive examination procedure. The Commission in¬ 
terviews litigants, including the agency and private liti¬ 
gants, to determine the winner of the competition. 18 The 
agency is usually the most constant litigant before its exam¬ 
iners and examiners are thus placed in the position of slant¬ 
ing decisions toward or acquiescing in agency views or 
risking loss of favorable agency recommendations. 10 

The agencies in which Appellees serve now claim the 
power to involuntarily separate them from their positions 
through an agency determination to have a reduction in 
force (a polite term for firing), patterned upon the regu¬ 
lations applicable to all other civil service employees. 20 In 
this way, the National Labor Relations Board fired eight 
of its hearing examiners including Appellee MacCullen. He 
had more years of service than any examiner at that agency 
and his reports were equal in number and content to those 
of any other examiner at the Board, but by being left behind 
in GS-13 when others were promoted by the agency to 
GS-14, he found himself in a grade with examiners having 
certain veterans preferences to which he was not entitled 
and which caused him to be one of those to go. MacCullen 
was forced to sell the home in -which he had lived for 27 

16Lawton Affidavit, Appellees’ Appx. p. 14 (R. 377), Snider Affidavit, 
Appellees’ Appx. p. 19. (R. 374) 

17 Ruling of Appellant Ramspeck quoted in Lawton Affidavit, Ibid, Appel¬ 
lees’ Appx. pp. 15-16. (R. 379) 

is See infra page 40. 

19 Comp. Para. 18, Appellants’ Appx. pp. 64-65. (R. 223) 

20 Reduction in Force Regulations, $ 20.2 Civil Service Commission Regula¬ 
tion; Comp. Para. 24, Appellants’ Appx. pp. 66-67. (R. 225) 
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years and move to Atlanta, Georgia, in order to obtain 
another position. 21 In less than 3 months after these 8 were 
fired NLRB was seeking funds from Congress with which 
to employ 32 additional hearing examiners. 22 

Appellee Henderson has expressed his fear of being 
reduced in force because the recent Civil Service Com¬ 
mission survey at CAB finds him isolated in a low grade 
all by himself. 23 His fear arises from the results of his 
being discriminated against in being selected as the only 
examiner at CAB for assignment to cases of the lowest 
difficulty and importance at the Board. If the results of 
a recent Civil Service Commission survey of examiner 
work at CAB are put into effect he could be reduced in 
force even though he has a 10 point veterans preference 
and the longest service at that agency. The claim of power 
to reduce in force for any of the reasons set forth in the 
Civil Service Commission regulations is now made by agen¬ 
cies, as to hearing examiners, and the alleged threat to use 
it is undenied. 24 

Appellants filed a motion to dismiss or “for summary 
judgment on the ground that there is no genuine issue of 
material fact” and Appellees later filed a similar motion. 
Each opposed the granting of the other party’s motion. 
The District Court after hearing both motions filed an 
opinion on March 4, 1952, carefully considering the con¬ 
tentions made by each party and holding that each motion 
should be granted or denied in part in accordance with that 
opinion. The District Court upheld Appellants’ power to 
appoint conditional examiners and held invalid the parts 
of the regulations relating to promotion, compensation, 
assignment of cases and reduction in force as contrary to 
the Act’s provisions. An order to carry this opinion into 
effect was then signed and it is that order which Appellants 
appeal from herein. 

21 MacCullen Affidavit, Appellees’ Appx. pp. 8-14. (R. 272) 

22 Senate Appropriations Committee Rcpt. No. 1486, 82nd Congress, 2d Sess. 

23 Henderson Affidavit, Appellees’ Appx. p. 7. (R. 651) 

24 C,omp. Para. 24, Appellants’ Appx. p. 66-67. (R. 225) 
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SUMMARY OF ARGUMENT 

I 

The provision in Section 11 of the Administrative Pro¬ 
cedure Act that each agency assign its hearing examiners 
“to cases in rotation so far as practicable” requires that 
all examiners in an agency perform substantially equal 
work. Section 11 also requires that examiners ’ compensa¬ 
tion be prescribed by the Civil Service Commission “in ac¬ 
cordance with the Classification Act.” The controlling prin¬ 
ciple of that Act is “equal pay for substantially equal 
work.” Considered together, as they must be, these pro¬ 
visions make it mandatory that all of an agency’s examiners 
receive the same pay. Section 11 requires first that suffi¬ 
cient examiners be appointed in each agency and that they 
be assigned to cases in rotation so far as practicable. It 
next provides that examiner compensation be prescribed by 
the Civil Service Commission in accordance with the Clas¬ 
sification Act. Appellants do not follow this Congressional 
plan; they reverse it. The Civil Service Commission has 
allowed agencies to set up as many as five pay grades for 
hearing examiners. Accordingly, the Commission has re¬ 
written the statutory requirement of assignment in rotation 
so far as practicable and provided instead that the agencies 
must predetermine the level of difficulty and importance 
of each case and assign it to an examiner of corresponding 
rating. 

Laying the rotation-compensation plan of Congress 
alongside the compensation-rotation plan of Appellants, it 
is obvious that the Congressional plan is directed toward 
elimination of agency control over examiners whereas Ap¬ 
pellants’ plan is directed toward preserving it. The lan¬ 
guage of the Act and its great purpose as recorded in its 
legislative history rise up to refute Appellants ’ plan. That 
history shows—and the Supreme Court has found—that 
one of the major purposes of the Act was to establish ex¬ 
aminer independence as a means of insuring impartial 
administrative justice. Reshackling of agency controls 
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over examiners by these regulations perpetuates an evil 
which the Act was designed to eradicate and has just the 
opposite of the effect Congress intended. 

n 

By virtue of the rotation-compensation provisions of Sec¬ 
tion 11 there can be no more than one grade of examiners 
in each agency. It follows that the Commission lacks au¬ 
thority to promulgate a regulation governing intra-agency 
promotions. The Commission may, however, when appro¬ 
priate, “shift’’ an agency’s examiners to a higher grade. 
Under the regulations, however, a “vacancy” is created 
whenever a position is reallocated because of the cases 
assigned the incumbent by the agency. But the “vacancy” 
thus created will be filled by promotion only if the agency 
so chooses. The incumbent must then compete with other 
examiners for the promotion. In selecting the winner of 
the competition, the Commission consults with the agency, 
with agency counsel, and with outside counsel—a procedure 
repugnant to the purposes of the Act and contrary to its 
provisions. 

Ill 

The Act provides that agencies may remove examiners 
“only for good cause” established after hearing. The Com- 
Inission, however, has provided by regulation that agencies 
may remove examiners by reduction in force procedures 
(for “lack of funds, personnel ceilings, reorganization, de¬ 
crease of work, or for other reasons”) as well as for “good 
cause.” The reduction in force regulation is thus flatly 
contrary to the clear and unambiguous language of the 
Act. The legislative history confirms this conclusion and 
shows that Congress was presented with a choice of pro¬ 
visions—(a) removal for good cause only and (b) removal 
by reduction in force as well as for good cause. Congress 
rejected (b) and chose (a). If Congress had permitted 
agencies to remove hearing examiners by reduction in force 
it would have stultified its announced purpose to give ex- 
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aminers full and complete tenure security. The Act’s pro¬ 
hibition against agencies’ giving examiners efficiency 
ratings and its provision for inter-agency borrowing of 
examiners give further indication that Congress did not 
intend to empower agencies to remove examiners by way 
of reduction in force. The Act does not limit the power 
of Congress to remove examiners. It does limit the power 
of the agencies. They may remove examiners “only for 
good cause,” which is to say that they may not remove 
examiners by reduction in force procedures. 

INTRODUCTION 

The Administrative Procedure Act 25 received the unani¬ 
mous approval of both houses of Congress and on June 11, 
1946, became law over the signature of President Truman. 
Designed, according to its preamble, “to improve the ad¬ 
ministration of justice by prescribing fair administrative 
procedure,” it has been aptly described by its distinguished 
author as “a bill of rights for the hundreds of thousands 
of Americans whose affairs are controlled or regulated in 
one way or another by agencies of the Federal Govern¬ 
ment,” 2 ' 5 and by the then-President of the American Bar 
Association as “[f]or our day ... in many ways as im¬ 
portant as the Judiciary Act of 1789 was in the founding 
of the Federal government.” 27 At issue in this case is 
whether certain regulations promulgated by the Civil Serv¬ 
ice Commission respecting the status and tenure of the 
officials who dispense administrative justice in the first in¬ 
stance are contrary to this important Act and therefore 
void. The conflicting contentions can best be understood 
and weighed in the light of the historical record. 28 

” Supra, note 1. 

M Senator Pat McCarran speaking in the Senate on March 12, 1946, reprinted 
in Administrative Procedure Act, Legislative History, 79th Congress, 1944-46, 
Senate Document No. 248, 79th Congress, 2d Session, page 298. This docu¬ 
ment is cited throughout this brief as “ Legislative History .” 

” Mr. (now Senator) Willis Smith, 32 AJB.A.J. 377 (July, 1946). 

34 Cf. Jackson, J., in Wong Yang Sung v. McGrath, 339 U. S. 33, 36: “De¬ 
termination of questions of [the Act’s] coverage may well be approached 
through consideration of its purpose as disclosed by its background.” 
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A. The Act is the culmination of many years of 

EFFORT DIRECTED TOWARD THE IMPROVEMENT OF AD¬ 
MINISTRATIVE JUSTICE. 

The first Federal regulatory agency, the Interstate Com¬ 
merce Commission, was established in 1887. Thereafter, 
as the number of administrative agencies grew in response 
to the needs of our increasingly complex society, there grew 
also the feeling that their prosecution, adjudication, and 
enforcement functions were so intertwined that administra¬ 
tive impartiality was often lacking. Critics recalled the 
rule of Bonham's case 20 that “No man shall be a judge in 
his own cause.” Various remedies were proposed. A very 
careful study by President Roosevelt’s Committee on Ad¬ 
ministrative Management resulted in 1937 in sweeping rec¬ 
ommendations for separation of adjudicatory functions and 
personnel from personnel having to do with investigations 
or prosecution. 30 

In 1939 President Roosevelt authorized the Attorney Gen¬ 
eral to appoint a committee to study the decisional process 
in administrative agencies. The Committee’s report was 
published in 1941. On some aspects the Committee divided 
in its views and legislation was introduced patterned upon 
the recommendations of both the majority and the minority. 
However, the majority and the minority both stressed the 
need for hearing officers whose impartiality and inde¬ 
pendence of judgment was assured. The majority recom¬ 
mended a method of appointment and provisions for a 
definite tenure of office at a fixed salary which it felt would 
achieve “ [independence of judgment on the part of hear¬ 
ing officers.” 31 It further recommended that “ [rjemoval of 
a hearing commissioner during his term should be for cause 
only and by a trial board independent of the agency. ” 3S The 
minority felt that complete segregation of hearing and de- 

"8 Coke 114a, 118a (1610). 

* Report of President's Committee on Administrative Management (19S7). 

11 Final Report of the Attorney General’s Committee on Administrative Pro¬ 
cedure. (1941) page 47. 

D Ibid., page 49. 
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ciding officers from the regulatory and adjudicatory agen¬ 
cies was required. But the difference was one of means 
rather than ends. The minority said: “Hearing and de¬ 
ciding officers cannot be wholly independent so long as their 
appointments, assignments, personnel records, and reputa¬ 
tions are subject to control by an authority which is also 
engaged in investigating and prosecuting.” 33 

Extensive hearings were held by the Senate Committee 
on the Judiciary on the bills which were introduced, 34 but 
the intervention of World War II delayed final congression¬ 
al action. The McCarran-Sumners Bill, which evolved into 
the present Act, was introduced in 1945 and became law in 
the form approved by the Attorney General. The Supreme 
Court has said of it, in Wong Yang Sung v. McGrath:** 

“The Act thus represents a long period of study and 
strife; it settles long-continued and hard-fought con¬ 
tentions, and enacts a formula upon which opposing 
social and political forces have come to rest. It con¬ 
tains many compromises and generalities and, no doubt, 
some ambiguities. Experience may reveal defects. But 
it would be a disservice to our form of government and 
to the administrative process itself if the courts should 
fail, so far as the terms of the Act warrant, to give 
effect to its remedial purposes where the evils it was 
aimed at appear.” 

B. ONE OF THE PRINCIPAL ACCOMPLISHMENTS OF THE 
Act was to render hearing examiners independ¬ 
ent AND SECURE IN THEIR TENURE AND COMPENSATION 
AND FREE OF AGENCY CONTROL AND INFLUENCE. 

One of the principal evils which the Act was intended 
to remedy was the mixed and subservient status of hearing 
examiners. Thus, Section 11 of the Act requires the ap- 

" Ibid., page 209. 

** Sec Administrative Procedure, Hearings Before a Subcommittee of the 
Committee on the Judiciary, United States Senate, 77th Congress, 1st Session, 
on S. 674, S. 675, and S. 918, in four parts (1941). 

- 339 U. S. 33, 40-41. 


/ 
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pointment by and for each agency of “as many qualified and 
competent examiners as may be necessary for proceedings 
pursuant to sections 7 and 8.” Sections 4 and 5 of the Act 
require hearings in most cases of rule making and adjudi¬ 
cation. Section 7 requires that one or more examiners (or 
the agency itself, or one or more of the members of the 
body which comprises it) preside at the taking of evidence. 
Sections 8(a) and 5(c) prescribe that generally the hearing 
examiner who presides must also make the initial decision 
in the case. Section 7(a) enjoins hearing examiners to con¬ 
duct themselves “in an impartial manner.” Except in licens¬ 
ing and rate making hearings examiners are prohibited by 
Section 5(c) from consulting any person or party on any 
fact in issue unless upon notice and opportunity for all 
parties to participate; it further provides that they shall 
not be subject to the direction or supervision of investigat¬ 
ing or prosecuting officers. 

Section 8 spells out the decisional responsibilities of 
hearing examiners, defines the circumstances in which the 
examiner’s decision is to be final, and requires that his re¬ 
port be a part of the record. 30 Section 7(b) describes the 
authority and duties of hearing examiners. They are to ad¬ 
minister oaths and affirmations, issue subpenas authorized 
by law, rule upon offers of proof and receive relevant evi¬ 
dence, take or cause depositions to be taken whenever the 
ends of justice would be served thereby, regulate the course 
of the hearings, hold conferences for the settlement or sim¬ 
plification of the issues by consent of the parties, dispose 
of procedural requests or similar matters, make decisions 
or recommend decisions in conformity with Section 8, and 
take any other action authorized by agency rule consistent 
with the Act. 

These are solemn duties and responsibilities. Their per¬ 
formance is a judicial function. Accordingly, Congress pro¬ 
vided, in Section 11, that hearing examiners may not be 
called upon to perform any duties inconsistent with these 

“ See Universal Camera Corporation v. National Labor Sclations Board, 
340 U. S. 474, 492-496. 
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duties and responsibilities. And Congress made clear its 
purpose that the men who were to perform these duties and 
bear these responsibilities should be learned, impartial, and 
independent. Accordingly, it provided, in Section 11, that 
they should be qualified and competent; that they should be 
assigned to cases in rotation so far as practicable; that they 
should be removable by the agencies in which they are em¬ 
ployed “only for good cause” established and determined by 
the Civil Service Commission after hearing and upon the 
record thereof; and that their compensation should be pre¬ 
scribed, not by the agencies, but by an independent body, 
the Civil Service Commission, “independently of agency 
recommendations or ratings.” In these ways Congress un¬ 
dertook to meet the recommendation of the Attorney Gen¬ 
eral’s Committee that hearing examiners “should be men of 
ability and prestige, and should have a tenure and salary 
which will give assurance of independence of judgment.” 37 
Throughout the legislative history of the Administrative 
Procedure Act the absolute necessity of independent and 
impartial hearing examiners was conceded. The major con¬ 
tentions were as to whether examiners should be entirely 
separated from the agencies in which they served and 
placed in an independent pool from which all agencies could 
draw or whether some form of internal separation should 
be adopted. The final decision was to adopt the principle of 
internal separation, with permissive inter-agency borrow¬ 
ing and with all control over hearing examiners as to com¬ 
pensation and tenure taken from the agencies and vested 
in the Civil Service Commission. 

Congress could not have done otherwise and achieved its 
aims. Examiner independence was absolutely necessary if 
the Act was to fulfill its purpose. Since before the Consti¬ 
tution of the United States was adopted, men have recog¬ 
nized that those charged with hearing and deciding ques¬ 
tions of fact and law must be independent and secure in 
their tenure and compensation. Article III reflects that 

" Final Report of the Attorney General’s Committee on Administrative 
Procedure (1941) page 46. 
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concern. And Section 11 of the Administrative Procedure 
Act reflects the analogous concern which Congress felt for 
the position of hearing examiners in the Federal agencies. 
Thus, the Senate Committee said of the Act as a whole: 38 

“It relies upon independence, salary security, and ten¬ 
ure during good behavior of examiners within the 
framework of the civil service ...” 

and of Section 11 in particular: 30 

“The purpose of this section is to render examiners 
independent and secure in their tenure and compensa¬ 
tion. The section thus takes a different ground than 
the present situation, in which examiners are mere em¬ 
ployees of an agency . . .” 

The House Committee’s Report is to the same effect. 40 

C. The Commission’s regulations cannot be recon¬ 
ciled WITH THE PROVISIONS OF THE ACT, THE DECI¬ 
SIONS of the Supreme Court, or the intent of 
Congress. 

Appellants’ case amounts to this: the Administrative 
Procedure Act affected no change of substance in the status 
of hearing examiners. As has already been shown, this posi¬ 
tion finds suport neither in the words of the statute nor in 
its legislative history. Both compel the completely oppo¬ 
site conclusion. Nor has the Supreme Court been silent. 

While the question raised in this suit—whether the hear¬ 
ing examiner regulations are invalid as unauthorized by 
and contrary to the Administration Procedure Act—is 
raised for the first time, guideposts for deciding it are by 
no means lacking. At least three times the Supreme Court 
has spoken directly of the status of hearing examiners. 

In Wong Yang Sung v. McGrath,* 1 the contention was 

" Legislative History, page 193. 

* Ibid., page 215. 

4,1 Ibid., page 280. 

° 339 U. S. 33. 
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that the Act did not apply to a deportation hearing and that 
such a hearing need not be before an examiner appointed 
pursuant to Section 11 of the Act. The Court held that the 
Act did apply to deportation hearings and that the ex¬ 
aminers must be men 

“whose independence and tenure are so guarded by the 
Act as to give the assurance of neutrality which Con¬ 
gress thought would guarantee the impartiality of the 
administrative process.” 42 

In Riss & Co., Inc. v. United States,* 3 the Court sum¬ 
marily condemned, as a violation of the Act, the practice 
of the Interstate Commerce Commission which permitted 
persons who were not examiners appointed under Section 
11 to conduct hearings on motor carrier applications. 

And in Universal Camera Corporation v. National Labor 
Relations Board, the Court said: 44 

“It is therefore difficult to escape the conclusion that 
the plain language of the statutes [i.e., the Taft-Hart- 
ley Act and the Administrative Procedure Act] directs 
a reviewing court to determine the substantiality of 
evidence on the record including the examiner’s re¬ 
port. The conclusion is confirmed by the indications 
in the legislative history that enhancement of the status 
and function of the trial examiner ivas one of the im¬ 
portant purposes of the movement for administrative 
reform.” (Emphasis supplied) 

Moreover, “it is the plain duty of the Courts, regardless 
of their views of the wisdom or policy of the Act, to con¬ 
strue this remedial legislation to eliminate so far as its 
text permits the practices it condemns.” 45 Appellees sub¬ 
mit that the District Court performed its “plain duty” and 
recognized that the Act had condemned and prohibited the 

45 Ibid., p. 52. 

a 341 U. S. 907. 

44 340 U. S. 474, 493-494. 

* Wong Yang Sung v. McGrath, supra, note 41 at p. 45. 
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system of agency controls over hearing examiners which 
exist in the regulations which that Court invalidated. 

Measuring the congressional provisions respecting hear¬ 
ing examiners, and their purpose as revealed by the legisla¬ 
tive history, and the foregoing expressions of the highest 
court in the land against Appellants’ brief, pages 13 through 
22, it is apparent that Appellants are contending for an 
interpretation which runs counter to what Congress in¬ 
tended and what it expressly provided for. As Attorney 
General Biddle once exclaimed in opposing the making of 
hearing examiners mere civil service employees, the Com¬ 
mission’s scheme: 

“_defeats the very object of internal separation and 

the upbuilding of the personality and independence and 
strength of these men.” 48 

The plan Appellants contend for is the plan of the agen¬ 
cies which Congress rejected. They repeatedly cite and rely 
upon agency witnesses. Yet, the pleas of the Interstate 
Commerce Commission for exemption from the Act so that 
they could contiunue to control their hearing examiners fell 
upon deaf ears. Congress specifically rejected them 47 and 
the Interstate Commerce Commission witness received one 
of the most hostile receptions ever accorded such a witness 
when he addressed to the congressional committee substan¬ 
tially the same argument here made by Appellants. 48 An 
example is the Chairman’s statement to Interstate Com¬ 
merce Commission’s witness: 48 

“ ... we have had a good deal of complaint, whether 
justified as founded on facts or not, that these ex¬ 
aminers are not free to make an independent report, 
but they have a good deal of ‘coaching’ from their 
superiors; they feel they would get into a lot of trouble 
if they did not report like their boss wanted them to.” 

- Hearings on S. 674, S. 675, S. 918, supra, note 34, p. 1435, as amplified 
pp. 1449-1450. 

- Legislative History, p. 191. 

-/bid., 91-128. 

-/bid., 98-99. 





18 


And on the same subject of wiping out this evil of super¬ 
vision and control for which Appellants contend: 50 

‘‘That is exactly what Congress means and we also 
mean to make it impossible for star chamber proceed¬ 
ings to be held and rights to be determined without the 
parties interested having an opportunity to participate 
in the discussion. 

“Mr. Aitchison. I am not talking about a star chamber 
proceeding, Mr. Walter. 

“Mr. Walter. Oh, you are.” 

The only I.C.C. request which Congress granted was the 
plea of need by commissioners and hearing examiners of 
expert help in certain licensing and rate cases. 51 Appellants 
now seek to make this grant of expert aid mean that Con¬ 
gress reversed its entire plan for hearing examiners and 
put them back under the “supervision and direction” of the 
Commission itself, or any member of the Commission, or 
any employee of the Commission who does not perform 
investigative or prosecuting functions. 52 

Thus ignoring all of the legislative history, all of the 
decisions just referred to of the Supreme Court finding 
that “independence,” “neutrality,” “impartiality” and “en¬ 
hancement of the status” of hearing examiners was one of 
the main purposes of the Act, Appellants say that the Act 
did so little that examiners in certain cases : 53 

“.. . remain free to obtain advice and assistance from 
anyone in the agency—so that their recommended re¬ 
ports can reflect the agency’s ideas on policy—rather 
than the personal views of the examiner.” 


M Ibid., 11S. See also Bcport of Attorney General’s Committee on Adminis¬ 
trative "Procedure (1941) p. 243: “A secret conference of a few minutes 
destroys an entire trial.” 

81 Legislative History, p. 117, where Commissioner Aitchison said: “For 
one, I disclaim any such omniscience as to entitle me to sit in judgment with¬ 
out the advice and aid of the experts we have gathered around us.” 

“Appellants’ Brief, page 21. 

« Ibid., p. 22. 
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While recognized as limited by the Act to initial licensing 
and rule making, this statement is in fact linked by Appel¬ 
lants to their basic thesis that hearing examiners—required 
by Section 7(a) to conduct themselves “in an impartial 
manner”—can be dictated to by the agency because they are 
under its “supervision and direction.” How “impartial” 
can a hearing examiner be if an agency and its employees 
other than the prosecutors and investigators in the particu¬ 
lar case, as Appellants contend, can so supervise and direct 
him that his recommendations are in accord with their 
wishes'? As so well said in another case by the Supreme 
Court: 

“ ... the plain meaning of the statutory words and the 
consistent course of the legislative history are opposed 
to Petitioner’s [Appellants’] contention . . .” 54 

Appellants’ contention is certainly contrary to the plain 
meaning of the statutory plan for the duties and responsi¬ 
bilities of hearing examiners as set forth in Sections 5, 7, 
8 and 11 of the Act No other law had ever spelled out the 
duties and responsibilities of hearing examiners. The argu¬ 
ment that Congress by the exception allowing expert aid to 
hearing examiners in limited instances reversed its whole 
congressional purpose and left hearing examiners as they 
were before, except for what Appellants argue is a slight 
segregation of functions, is as novel as it is lacking in sub¬ 
stance. The Supreme Court would have hardly made the 
decisions and statements referred to above if so little 
change has been made by the Act in the status of hearing 
examiners. It is submitted that Appellants’ thesis is in 
error and should be rejected by this Court. 

The reason Appellants omit mention of Section 7(b) from 
their brief is all too obvious. The Committee Reports on 
this Section explain Appellants’ reluctance to mention it: 

“This section does not expand the powers of agencies. 
It assures that the presiding officer or officers will per- 

M Ex Parte Collett, 337 U. S. 55, 72. 
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form a real function rather than serve as notaries or 
policemen. They would have and independently exer¬ 
cise all the powers listed in the section . The agency 
itself—which must ultimately decide the case, consider 
reviewing it, or hear appeals from the examiner’s deci¬ 
sion— should not in effect conduct hearings from be¬ 
hind the scenes where it cannot know the detailed hap¬ 
penings in the hearing room and does not hear and 
see the witnesses or private parties.” 55 (Emphasis 
added) 

This omission and Appellants’ apparently startled foot¬ 
note reference to Universal Camera Corporation v. 
N.L.R.B.™ as contrary to their thesis show how untenable 
that thesis really is; 

D. Isr the six years since the passage of the Act the 
Civil Service Commission has completely frus¬ 
trated THE PROVISIONS AND PURPOSES OF THE ACT 
RESPECTING HEARING EXAMINERS. 

The Administrative Procedure Act became law on June 
11, 1946. The Civil Service Commission had until one year 
later to effectuate the provisions of Section ll. 57 The Com¬ 
mission, however, “proceeded very slowly.” 58 Behind the 
difficulties and delays lay the Commission’s inability, or 
refusal, to comprehend that by virtue of Section 11 ex- 

“ Legislative History, 207, 269. See also Attorney General's Manual on the 
Administrative Procedure Act (1947), p. 74-75. 

“340 U. S. 474, 492-496. Appellants recognize that this case detracts from 
their claim that hearing examiners are under the direction and supervision 
of the agencies. They admit (Appellants’ brief, footnote 18, p. 22) “the 
Supreme Court held that particularly on issues of fact where the credibility of 
witnesses was important, the Board’s finding was weakened by the fact that 
the hearing examiner who saw and heard the witnesses had made a contrary 
finding." Appellants could have gone further and quoted what the Court 
there said about the Act’s purpose of enhancement of the function and status 
of hearing examiners (supra, p. 16) but Appellants apparently realized that 
this would have scuttled their whole thesis. 

m Administrative Procedure Act, Section 12. 

“Thomas, The Selection of Federal Hearing Examiners: Pressure Groups 
and the Administrative Process (1950), 59 Yale L.J. 431, 433. 
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aminers were not “mere employees.” 50 Despite the com¬ 
mand of the Act that it prescribe examiner compensation 
“independently of agency recommendations or ratings,” the 
Commission adopted a course of action which permitted 
the agencies themselves to fix examiners’ compensation. 
The Commission accepted the examiner positions in the 
different grades which the agencies established.® 0 Each of 
the positions thus established was fitted into one of the five 
salary grades provided for in P-935, Hearing Examiner 
Series of Class Specifications, March, 1947. 61 

Having accepted the system of multiple classifications 
which the agencies had established, the Commission under¬ 
took the preparation of regulations. But when the crucial 
date of June 11, 1947, arrived, the regulations were not 
ready and the Commission was reduced to the expedient 
of conditionally reappointing the incumbent examiners.® 2 
A week later the Commission announced that no personnel 
action regarding a hearing examiner could be taken without 
its permission.® 3 

On June 28, 1947, proposed regulations were published 
in the Federal Register and a hearing was announced for 
July 9.® 4 A tentative examination announcement was issued 
along with the rules. The Federal Trial Examiners Con¬ 
ference, composed then of conditional examiners, was in- 

” Section 11 “thus takes a different ground than the present situation, in 
which examiners are mere employees of an agency . . .” Legislative History, 
page 215. See also Fuchs, The Hearing Examiner Fiasco Under the Adminis¬ 
trative Procedure Act (1950), 63 Harv. L. Rev. 737, 767: “As much as 
anything else, failure to understand the requirements for administering the 
APA successfully is probably responsible for the Commission’s course.” 

•"Woodall, The Appointment and Compensation of Federal Hearing Ex¬ 
aminers, (1949) 10 Fed. Bar Jour. 390, 395. See Chairman Ramspcck’s even 
stronger statement in his letter of September 21, 1951, to Senator McCarran, 
Senate Document No. 82, 82d Congress, 1st Sess., page 11, at 12, as quoted 
infra, pp. 31-32. (R. 260) 

“ The grades and the criteria for each appear in the opinion of the Court 
below, Appellants’ Appx. pp. 102, 107-109. (R. 682, 688-690) 

“12 Fed. Reg. 3507 (May 29, 1947), 5 C.F.R. 409 (Supp. 1947). This 
was the Commission’s first regulation pertaining to hearing examiners. On 
June 3, 1947, the Commission sent its Departmental Circular No. 592 (D. C. 
592) to heads of departments and independent establishments to inform them 
of the conditional re-appointment of hearing examiners. 

" Departmental Circular No. 592, Supp. 1 (D.C. 592, S. 1, June 18, 1947). 

“12 Fed. Reg. 4233. 
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vited to send a representative to the hearing. 65 The hear¬ 
ing was held, and on September 23 the regulations were 
promulgated. 66 An accompanying statement provided that 
a Board of Examiners consisting of at least two experts in 
administrative law from outside the Government would be 
appointed to develop standards and rate incumbent hear¬ 
ing examiners with Civil Service status as to the manner 
in which they had discharged their duties. 67 

The announced function of the Board of Examiners was 
to pass on the qualifications of status incumbents. New ap¬ 
plicants and non-status incumbents would have to take a 
competitive examination. 68 The examination announcement 
itself was published on October 21, 1947. 60 The announce¬ 
ment covered positions in the five grades which the various 
agencies had established. The grades were distinguished 
only by experience requirements: at least six years 7 experi¬ 
ence was required for all examiner positions; for the two 
highest grades six years’ special experience was required 
but for the three lower grades part of the experience could 
be general. 70 

Here matters rested for several more months until, on 
January 23,194S, the Commission finally announced the ap¬ 
pointment of members of a Board of Examiners. Over a 
year later, in March, 1949, the results of the examinations 
were announced. Of the 212 status incumbents rated by the 

“ Appellants argue that the conditional examiners then composing the Con¬ 
ference did not vigorously oppose the then proposals. At that time every¬ 
thing was in an uncertain state and it was certainly not an ‘ ‘ appropriate ’ ’ 
time for conditional appointees to challenge those who could grant or deny 
them permanent status. In short, the whole situation then and now is entirely 
different as so little was then known and all had high hopes that CSC would 
carry out its statutory mandate. The letters quoted in Woodall, supra, note 
60, and in Appellee’s Appx. pp. 14-19, (R. 377 and 3S3) show constant pro¬ 
test of CSC action and inaction as does the whole record here reviewed in 
this section of this brief. Without going outside the record to include such 
herein, these show it to be a reasonable inference that there are many more 
such protests. 

“Examination Specification 851 (Tentative). 

"12 Fed. Reg. 6321; see also Departmental Circular No. 592, Supp. 2 
(D. C. 592, S. 1, November 5, 1947). 

“ For authorization of the Board of Examiners sec 12 Fed. Reg. 8801. See 
also Examination Specification No. 851, Nov. 5, 1947. 

“Examining Circular EC-17 (Unassembled), October 21, 1947. (R. 792) 

n Id. 
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Board, 54, or 25.5%, had been found disqualified. 71 The 
Commission followed up with an order giving the agencies 
until June 25,1949, to displace the disqualified incumbents. 72 
However, appeals were undertaken on behalf of the affected 
examiners and by the affected agencies, and the effective¬ 
ness of the displacement order had to be postponed indefi¬ 
nitely. 73 A virtual Donnybrook followed the announcement 
of the examination results and the upshot of it all was that 
ultimately all of the originally disqualified examiners were 
found qualified to continue in their positions. On July 25, 
1949, the Board of Examiners, their work finally rejected 
by the Commission, resigned. 74 On December 13, 1949, the 
Commission formally threw out the results of the examina¬ 
tion. 75 At this time, Section 11 of the Administrative Proce¬ 
dure Act, had, theoretically, been in full effect for two and 
one-half years. 

Meanwhile, a dispute had been raging within the Com¬ 
mission itself as to what part the agencies had to play in 
the promotions of hearing examiners—a dispute that was, 
of course, inevitable in a multiple-grade system applicable 
to “mere emyployees.” 76 The then-existing regulations per- 
mited an agency to select the examiner to be promoted sub¬ 
ject to the retroactive approval of the Commission as to his 
qualifications and competence for the higher position. The 
dispute was referred to the Attorney General, who, on 
February 23, 1951, issued an opinion holding the promo¬ 
tion regulation invalid. 77 The Appellants say the Com- 

T1 See Thomas, supra note 58, page 442 ct seq. 

n General Displacement Notice No. 27, March 11, 1949. 

T * General Displacement Notice No. 27, Supp. No. 1, May 23, 1949. 

,4 For fuller details see the Thomas and Fuchs articles cited supra, notes 
58 and 59. 

,B Departmental Circular No. 592, Supp. 3 (DC 59, S. 3). 

” Sec Statement of Chairman Acheson, Hearings on S. 674, S. 675 and S. 
918, supra note 34, p. 835, in speaking of the powers of the then proposed 
Office of Federal Administrative Procedure, “To allow the Office to fix all 
possible gradations of salary would inevitably create friction.” And in same 
hearings sec statement of Attorney General Biddle that “ ... if the agencies 
are permitted to control the salary of the hearing commissioner, even within 
the limits of a sliding scale, there is a means by which the independence of 
the commissioner is threatened.” p. 1450. 

" 41 Ops. Atty. Gen. 14. (B. 250) 
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mission “seized” the opportunity 78 presented by this ruling 
to revise the regulations completely, and on September 21, 
1951, the present regulations were promulgated. (The par¬ 
ticular provision on which the Attorney General had ruled 
was deleted, but agency control was continued by the device 
of leaving the agencies free to determine the time and man¬ 
ner in which vacancies in hearing examiner positions were 
to be filled. It was provided that reallocation of a posi¬ 
tion created a “vacancy” which the agency could, or could 
not, choose to fill by promotion. 71 ') 

Between the time of the Attorney General's decision and 
the issuance of the final regulations there was an interest¬ 
ing and revealing correspondence between Chairman Ram- 
speck of the Commission and Senator McCarran, Chairman 
of the Senate Committee on the Judiciary. 80 On September 
6, 1951, Senator McCarran summed up the Commission's 
record very neatly: 

“To date the Commission has demonstrated no special 
competence in selecting examiners or in affording them 
the security of tenure and fixed compensation which 
are prerequisite to judicial independence. The natural 
conclusion would seem to be that the Civil Service 
Commission is either incapable of properly administer¬ 
ing the law, or is unwilling to do so. The Commission 
has temporized, evaded, or equivocated in the face of 
real issues. Spooks somewhere in the background have 
inhibited and continue to inhibit the proper application 
of section 11 of the Act.” 81 

Senator McCarran stressed particularly the invalidity of 
the Commission’s provision for multiple grades within an 
agency and rotation within grade: 

“[Section 11] required assignment by rotation not by 
classification. It intended to grant judicial independ- 

n Appellants * brief, p. 4. 

” See Lawton Affidavit, Appellees’ Appx., pp. 14 16. (R. 377-379) 

"See Senate Document No. 82, 82d Cong., 1st Seas. (R. 247, 252-260) 

" Ibid., p. 10. (R. 258) 
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ence which is not achieved by a system of promotional 
rewards subject to agency control.” 81 * 

Nevertheless, the regulations which were issued retained 
provisions for multiple classifications within a single agency 
and for rotation within grade rather than for rotation so 
far is practicable. The Civil Service Commission’s explana¬ 
tion was that the agencies had established the positions 
and that it had thought it best to go along. 82 This suit was 
filed on December 14, 1951. 

This is a sorry record revealing, as it does, the Civil 
Service Commission’s consistent reluctance, despite the pro¬ 
visions of the Administrative Procedure Act, to disturb the 
historical pattern of agency control and influence over 
hearing examiners. Five years ago today (this brief is 
filed on June 11) Section 11 came into force, six years ago 
the Administrative Procedure Act was approved as law. 
The Civil Service Commission has done little to comply 
with the Act and much to frustrate it. The arguments the 
Commission advances in this case take on added significance 
when considered in the light of the Commission’s record. 

I The District Court Correctly Held That the Rotation, 
Compensation, and Promotion Regulations Are Void 
as Contrary to Section 11 of the Act. 

The four regulations of the Civil Service Commission 
declared invalid by the District Court relate to the compen¬ 
sation of hearing examiners, the rotation of cases among 
hearing examiners, the promotion of hearing examiners and 
the removal of hearing examiners. As will be seen, the two 
regulations dealing with compensation and the rotation of 
cases are so closely interrrelated that they must be dis¬ 
cussed together. The regulation relating to promotions 
may be considered separately, as may the one relating to 
removals. 

81* Ibid., p. 9. (R. 257) 

82 Ramspeck to McCarran, September 21, 1951. Ibid., pp. 11-12. (R. 259- 
260) 
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A. The provisions of Section 11 respecting rotation 

OF CASES AND COMPENSATION REQUIRE THAT THERE BE 
NO MORE THAN ONE GRADE OF EXAMINERS IN AN 
AGENCY. 

Section 11 of the Act provides for the rotation of cases 
as follows: 

“ . . . there shall be appointed by and for each agency 
as many qualified and competent examiners as may be 
necessary for proceedings pursuant to sections 7 and 
8, who shall be assigned to cases in rotation so far as 
practicable.. 

As to the compensation of hearing examiners, Section 11 
requires that: 

“Examiners shall receive compensation prescribed by 
the Commission independently of agency recommenda¬ 
tions or ratings and in accordance with the Classifica¬ 
tion Act of 1923 . . .” 

Appellants insist that these statutory requirements allow 
for the creation of more than one hearing examiner grade 
in a single agency and the rotation of cases 'within grade 
only. Accordingly, the subject regulations permit the allo¬ 
cation of hearing examiner positions to five different 
grades 83 and require that examiners shall be assigned in 
rotation to cases of the level of difficulty and importance 
that are normallv assigned to positions of the salary grade 
they hold. 84 

Because—Appellants reason—cases in a given agency 
are of varying levels of difficulty and importance (just as is 
work of clerks, engineers, statisticians or any group of 
Federal employees) the examiners who are to preside over 
and hear these cases must possess varying degrees of com¬ 
petency and qualification, and should thus receive varying 
levels of compensation. Finally, Appellants reason, since 
some cases in an agency are more difficult and important 

«3 Civil Service Commission Regulations $ 34.10. (R. 245) 

84 Ibid., $ 34.12. (R. 245) 
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than others and some examiners in an agency more compe¬ 
tent than others, a rotation control system must exist by 
which, for each case, the proper degree of examiner com¬ 
petence is matched with the predicted degree of difficulty 
and importance of the case. 

The two relevant provisions of the statute are: (1) ex¬ 
aminers shall be assigned to cases in rotation so far as 
practicable; 85 (2) the Commission shall prescribe their 
compensation in accordance with the Classification Act 845 

If the compensation provision is construed first, and if it 
is construed to authorize more than one hearing examiner 
grade in a given agency, and if it is construed to define the 
rotation provision, then the rotation provision, regardless 
of its language, must be construed to require the rotation of 
cases within the grades authorized by the compensation 
provision. 

If, on the other hand, the rotation provision is construed 
first, and if it requires that, as a general rule, all cases in 
an agency be rotated among all examiners in the agency, 
and if the rotation provision is construed to define the com¬ 
pensation provision, then the compensation provision does 
not authorize the establishment of more than one examiner 
grade in an agency. 

We are brought to the hard core of the dispute between 
Appellants and Appellees: Does the rotation provision of 
Section 11 define the compensation provision, or does the 
compensation provision define the rotation provision and 
authorize the rewriting thereof? 

In answering the question we proceed at once to funda¬ 
mentals : 

(1) The work to be performed determines the compensa¬ 
tion ; 87 the compensation does not determine the work to be 
performed. 

(2) The existence of degrees of difficulty and importance 
of the w T ork to be performed determines the existence of 

“ Section 11 of Act. 

"Ibid. 

n Section 101 (1) (a), Classification Act of 1949, Public Law 429, 81st 
Cong., Chap. 782, 63 Stat. 954, U.S.C. Title 5 $ 1071 et seq. 
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degrees of compensation ; 88 the existence of degrees of com¬ 
pensation does not determine the existence of degrees of 
difficulty and importance of the work to be performed. 

(3) The guiding principle is “Equal pay for substan¬ 
tially equal work;” the guiding principle is not “Equal 
work for substantially equal pay.” 

(4) The rotation provision of Section 11 of the Act deter¬ 
mines the work an examiner is to perform; the compensa¬ 
tion provision of Section 11 does not determine the work 
an examiner is to perform. 

(5) The rotation provision of Section 11 therefore de¬ 
fines the compensation provision; the compensation provi¬ 
sion does not define the rotation provision. 

Since the rotation provision defines the compensation pro¬ 
vision, we proceed first to the meaning of the rotation pro¬ 
vision and from it to the meaning of the compensation pro¬ 
vision. As we proceed attention must be focused on this 
significant question: IS THE LANGUAGE OF THE RO¬ 
TATION PROVISION SUITABLE TO CONVEY THE 
MEANING CONGRESS INTENDED TO GIVE TO IT, 
OR MUST THE LANGUAGE BE REWRITTEN TO 
CONVEY THE MEANING CONGRESS INTENDED TO 
GIVE TO IT? 

In legislating upon “rotation-compensation” Congress, in 
Section 11 of the Act, spoke first of rotation. It provided 
that: “[Examiners] shall be assigned to cases in rotation 
so far as practicable.” Here we have a declaration of a 
general rule: “[Examiners] shall be assigned to cases in 
rotation” coupled with an authorization for exceptions to 
the general rule: “so far as practicable.” The statutory 
language which declares the general rule is clear and un¬ 
ambiguous in and of itself. The reasonable mind unhesi¬ 
tatingly grasps the statute’s meaning that within an agency 
the cases shall be rotated among the examiners. If the rule 
were made inviolate, however, it could prove unreasonable 
in certain exigencies. The District Court suggested some of 
these in its opinion: illness of examiners, disqualification, 


It>id., $ 101(1) (b). 
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and unavailability by reason of unforeseen length of hear¬ 
ings. Consequently, the rule shall be applied “so far as 
practicable.” 

If the statutory rule for the rotation of cases is obeyed 
so that all cases in an agency are as a general rule rotated 
among all its examiners, all examiners in the agency will 
be engaged in one and the same work. Since they will be 
performing the same work they must receive equal com¬ 
pensation under the requirement of the Classification Act 
of “Equal pay for substantially equal work.” In directing 
the Commission to prescribe examiners’ compensation “in 
accordance with the Classification Act” Congress obligated 
the Commission to determine the appropriate grade and 
compensation for the examiner work in each agency. If 
the Commission should determine that the examiner work 
is the same in all agencies, the compensation shall be the 
same in all agencies. If the Commission should determine 
that the examiner work is higher in one agency than in an¬ 
other the compensation and grade will vary from agency 
to agency, all “in accordance with the Classification Act.” 
If, after determining the appropriate grade and compensa¬ 
tion for the examiner work in a particular agency, the Com¬ 
mission should subsequently determine that events, e.g., a 
new statute, have made that grade no longer appropriate, 
it may “shift” that agency’s examiners to a higher and more 
appropriate grade. 89 

The Civil Service Commission is attempting to use the 
statutory phrase “so far as practicable” not as an author¬ 
ization for exceptions to the statutory general rule but 
rather as an authorization to abolish it and substitute there¬ 
for an entirely new and dissimilar general rule of its own 
making. It does this after first reversing the principle that 
the pay follows the work. In this case the Commission 
would have it that the work follows the pay and that the 
compensation provision of Section 11 defines the rotation 
provision, i.e., defines the work to be done. Thus Appellants’ 

* Concerning Appellants’ erroneous interpretation of word “shift” see infra, 
pp. 35-37. 
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position is that in the phrase “so far as practicable” there 
is a recognition of the “need” for different grades of hear¬ 
ing examiners and, consequently, recognition for a new 
general rule of rotation. Obviously conscious of the fact 
that it was writing a new and dissimilar general rule of 
rotation, the Commission—just as did Congress in writing 
the statutory general rule—authorized exceptions to its 
dissimilar general rule through its own use of the same 
phrase “so far as practicable.” By a simple transposition 
of that phrase as it appears in the Commission’s “regula¬ 
tion,” (a transposition which in no way affects the regula¬ 
tion’s meaning) and by giving emphasis to the general rule, 
we are able to see graphically the sharp contrast between 
the statute as Congress wrote it and the statute as the 
Commission rewrote it: 

The Statute as Congress Wrote It 

“[EXAMINERS] SHALL BE ASSIGNED TO 
CASES IN ROTATION so far as practicable” 

The Statute as the Commission Rewrote It 


“EXAMINERS SHALL BE ASSIGNED IN ROTA¬ 
TION TO CASES OF THE LEVEL OF DIFFICUL¬ 
TY AND IMPORTANCE THAT ARE NORMALLY 
ASSIGNED TO POSITIONS OF THE SALARY 
GRADE THEY HOLD, so far as practicable 90 

Nothing is more clear than that Congress’ version pre¬ 
scribes a general rule and authorizes exceptions to it; that 
the Commission’s version also prescribes a general rule and 
authorizes exceptions to it; AND THAT ON THEIR 
VERY FACE THESE TWO GENERAL RULES ARE 
ENTIRELY DIFFERENT. It is beyond question that the 
Commission lacks the power to repeal the plain language 
of the statute and substitute therefor what it considers to 
be a more appropriate plan. In Lynch v. Tilden Produce 
Company?' which involved the validity of an agency regula- 

" Civil Service Commission Regulations $ 34.12. (R. 245) 

" 265 U. S. 315. 
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tion under.- the Act of May 9, 1902, chap. 784, 32 Stal at L. 
193, the Supreme Court stated: 

“The two cannot be read in harmony. If given effect, 
the regulation would eliminate from the definition of 
adulterated butter the conditions specified in the act, 
and strike out words and phrases, and substitute others 
for them. In effect it would depart from and put aside 
the statutory definition.” (Emphasis supplied) 92 

Unquestionably, the Commission’s reason for rewriting 
the statute is immaterial here inasmuch as that body lacked 
the power to rewrite it. Nevertheless, an understanding of 
the Commission’s reason for engaging in such a feat will 
shed light on the entire fiasco. 

It is readily apparent that the Commission’s dissimilar 
general rule of rotation is absolutely necessary to a system 
of multiple hearing examiner grades in a single agency. It 
it equally apparent that the statutory general rule of rota¬ 
tion cannot possibly harmonize wfith such a system and, to 
the contrary, demands only one hearing examiner grade in 
a single agency. All this being plain, the question naturally 
arises as to why the Commission deliberately rejected the 
only plan of examiner compensation which was consonant 
with that procedural requirement of the Act which defined 
the work of an examiner, and adopted another system re¬ 
quiring the rewriting of that procedural requirement. 

On the very same day that the Commission announced its 
repeal of the statutory rule of rotation its Chairman con¬ 
fessed : 

“The agencies themselves have sole responsibility for 
establishing the positions of hearing examiners, as well 
as other kinds of positions. It was because they, in 
most instances, established positions of varying levels 
of difficulty, responsibility and qualification require- 


“ Ibid., p. 32L 
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merits, that the Commission placed them in different 
grades.” 93 (Emphasis supplied) 

Notwithstanding the fact that Congress vested in the 
Commission the exclusive power to prescribe examiners’ 
compensation, and notwithstanding the fact that Congress 
specifically commanded that it was to exercise this power 
“independentlyof agency recommendations,’’certain agen¬ 
cies, and not the Commission, by prescribing “positions of 
varying levels of difficulty, responsibility and qualification 
requirements” for their own examiners, ipso facto pre¬ 
scribed that there be differences in compensation, pre¬ 
scribed the relative differences in compensation and pre¬ 
scribed the span of compensation for their own examiners, 
leaving to the Commission the mere clerical task of finding 
in the general compensation tables the corresponding 
salaries. There remained the final task of rewriting the 
statutory general rule for rotation of cases so as to make 
it adaptable to the multigrade plan. 

The illegality of the Commission’s “compensation-rota¬ 
tion” system is sufficiently established by the fact that Con¬ 
gress set forth a general rule for rotation of cases which 
demands but one hearing examiner grade in any agency, 
whereas the Commission has illegally enacted a dissimilar 
general rule which is in turn demanded by its multiple 
grade system. This, in itself, is sufficient to void the Com¬ 
mission’s “compensation-rotation” system. It seems appro¬ 
priate, however, to proceed beyond the illegality of the 
Commission’s dissimilar general rule and reveal its own 
inherent defects. 


" Sen. Doc. 82, 82nd Congress, 1st Sess., p. 12. (R. 260) The Chairman’s 
statement that “the agencies themselves have sole responsibility for establish¬ 
ing the positions of hearing examiners, as well as other kinds of positions” 
begs the issue by using the word * 1 positions. ” Narrowly stated the chief 
issue in the case is whether the statute requires but one hearing examiner posi¬ 
tion in each agency rather than two, three, and five hearing examiner positions 
in some agencies. See also statement by the Executive Assistant to the Civil 
Service Commission quoted in Woodall, The Appointment and Compensation 
of Federal Rearing Examiners (1949) 10 Fed. Bar J. 390, 395. “This Com¬ 
mission has allocated hearing examiner positions to the grades deemed ap¬ 
propriate by it, and in this fashion has prescribed the compensation to be 
received by the incumbents. In your Commission the grades range from P-6 
to P-8. In other words, this Commission has allocated hearing examiner posi¬ 
tions to P-6, P-7 and P-8 based upon the Position Descriptions submitted by 
your agency.” 
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Under the statutory general rule for rotation there is a 
more or less mechanical determination as to which examin¬ 
ers shall hear which cases. Briefly, they hear in turn. The 
possibility of effecting a desired decision by the manipula¬ 
tion of examiners and cases is remote, if not non-existent. 
Likewise, the possibility of favoring a particular examiner 
with a desirable case is remote, if not non-existent. 

By virtue of the Commission’s general rule, on the other 
hand, there is bestowed on someone a kind of prophetic 
power to determine (prior to crystallization of the issues 
in a case, offers of proof, argument and decision) the pre¬ 
cise level of difficulty and importance which the case 
possesses. These various levels are as follows: (1) mod¬ 
erately difficult and important, (2) difficult and important, 
(3) unusually difficult and important, (4) exceedingly diffi¬ 
cult and important and (5) exceptionally difficult and im¬ 
portant. This prophecy having been made, the case is then, 
and not until then, ready to be assigned to a grade of ex¬ 
aminers who are being paid at a rate commensurate with 
the predicted difficulty and importance of the case. Within 
that grade only is the case assigned in rotation. Should the 
predicted degree of difficulty and importance of the case 
prove erroneous as the case progresses through the stages 
of pre-hearing conference, hearing, argument and decision, 
the underpaid and underqualified or overpaid and over- 
qualified examiner, as the case may be, continues to hear 
and decide the case. After cases of different degrees of 
“difficulty and importance” are heard by, and pass beyond 
the jurisdiction of, their respective hearing examiners, by a 
sort of administrative alchemy they suddenly lose the qual¬ 
ities which marked them of different degrees of compen¬ 
sable difficulty and importance and, when considered by 
the final agency authority, by the United States Court of 
Appeals and by the Supreme Court, they are all treated 
alike. 

It is evident that such a system has many attractions to 
an agency in its position as a party-litigant in cases, espe¬ 
cially since both parties to the litigation do not join in de¬ 
termining which is to be the level of difficulty and import¬ 
ance of the case. Within each grade the examiner who is 
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next in rotation is readily spotted. There results a choice 
in the selection of the examiner since the “proper” deter¬ 
mination of the level of difficulty and importance of the case 
automatically sends the case to the chosen examiner. Sim¬ 
ilarly, a particular examiner is avoided by a determination 
which places the level of difficulty and importance of the 
case outside his grade. The desire to obtain, or to avoid, 
a particular examiner may be motivated by any one of 
several reasons, including more definite assurance as to 
the outcome of the hearing. In a given case, criticism of 
such selection or avoidance of an examiner is all but com¬ 
pletely forestalled by the necessarily futuristic and sub¬ 
jective character of the determination of the level of diffi¬ 
culty and importance of the case. 

Thus a Civil Service Commission survey of assignments 
to hearing examiners under the Commission’s general rule 
for rotation during a two-year period reveals one or both 
of the following: (1) the advantages inherent in the system 
and outlined above have not been overlooked; (2) the sys¬ 
tem is unworkable due to the impossibility of determining 
the so-called level of difficulty of a case before the case has 
had occasion to develop. The Commission’s survey, con¬ 
ducted at the Civil Aeronautics Board, an agency with five 
hearing examiner grades, revealed that Appellee Hender¬ 
son, a GS-12 examiner, -was assigned cases of a level of 
difficulty and importance assignable to his grade (difficult 
and important); that the four examiners in Grade GS-11 
were assigned cases of a level of difficulty and importance 
assignable to grade GS-13 (unusually difficult and impor¬ 
tant) and that of the other two examiners in Grade GS-12 
with Henderson one was assigned cases of a level of diffi¬ 
culty and importance assignable to Grade GS-13 and the 
other to GS-14 (exceedingly difficult and important.) 0 '* 

In a word, the Commission’s general rule for the rotation 
of cases is not only an illegal attempt to change the statu¬ 
tory general rule, but, unlike the statutory general rule, it 
has inherent defects which make it unworkable in fact, sus¬ 
ceptible to prejudicial use by agencies in selecting or avoid¬ 
ing an examiner, and useful in assuring the “proper” out¬ 
come of cases. 

“Henderson Affidavit, Appellee’s Appx., pp. 1-5. (R. 610-614) 
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Under the statutory general rule for rotation of cases the 
Commission looks to an agency’s cases as a whole to deter¬ 
mine the proper pay classification for the examiners in that 
agency. The Commission has neither to predict nor to 
prophesy. On the other hand, the general rule as rewritten 
by the Commission rests precariously upon predictions 
adaptable to the interests of one party to a controversy and 
of proven fallibility. Appellees submit there is no real 
choice between these two general rules and that there can 
be little wonder Congress selected the one it did select. 

B. The Commission has no authority to promulgate 

A PROMOTION REGULATION. 

Since the Act requires that there be only one grade of 
hearing examiners in an agency, Regulation 34.4, estab¬ 
lishing a promotion scheme, falls with the classification and 
rotation regulations. Any promotion regulation providing 
for intra-agency promotions is invalid on its face. The 
Civil Service Commission has no authority to authorize 
promotions. The Act does provide, however, and Congress 
clearly contemplated, that different grades might be estab¬ 
lished at different agencies. Accordingly, Congress con¬ 
templated 05 that the Commission would “prescribe and ad¬ 
just examiners’ salaries” and “shift examiners to superior 
classifications or higher grades as their experience and 
duties may require.” Appellants would construe this lan¬ 
guage of the Committee reports as an indication that Con¬ 
gress intended that there be more than one grade of exam¬ 
iners in an agency and, perforce, a promotion regulation. 
Obviously, Congress intended nothing of the kind; else, 
it would hardly have provided in the statute itself that 
examiners be assigned to cases in rotation so far as prac¬ 
ticable and be paid in accordance wdth the principle of equal 
pay for substantially equal work. The quoted language con¬ 
stitutes nothing more than Congressional recognition of the 
fact that different grades might be appropriate in different 
agencies and that an agency’s functions might be expanded, 


Legislative History, page 215. 
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for example, by a new statute, so that it would be appro¬ 
priate for the Commission to “shift” that agency’s exam¬ 
iners to a superior classification or higher grade. 

The word “shift” was obviously carefully chosen to ex¬ 
press exactly what the Committee had in mind—and promo¬ 
tions was not what it had in mind. It appears that the only 
use of the word “promotions” in the entire legislative his¬ 
tory of the Act which Appellants could find was in Con¬ 
gressman Gwynne’s speech on the floor of the House of 
Representatives on May 24, 1946. He said that the “sal¬ 
aries of the examiners are fixed by the Civil Service Com¬ 
mission and promotions and increases in salaries are also 
fixed by that Commission.” 96 In the first place, Mr. 
Gwynne’s remark is perfectly consistent with the conclu¬ 
sion that the Commission was empowered to do nothing 
more than increase the compensation of all of an agency’s 
examiners in the same amount and at the same time. An 
increase in compensation is, in the non-technical sense, a 
“promotion.” A “shift” of all examiners in an agency to 
a superior classification or a higher grade is also, in the 
same non-technical sense, a “promotion” for all of them. 
In this non-technical sense, “promotions” are, of course, 
authorized. And it was in this sense that Congressman 
Gwynne used the word. Furthermore, the general rule is 
that in construing legislation the Courts will not go beyond 
the Committee Reports to the legislative debates. 07 The 
general rule may be disregarded when the statement made 
on the floor is contradictory of the Committee Report and 
where the Committee Report was hastily prepared and not 
submitted to the members of the Committee before publi¬ 
cation. 08 That very proper exception has no application 
here where the bill was under consideration for so long a 
time and the Committee Reports reveal such careful con¬ 
sideration, preparation, and choice of language. But, as 
indicated above, even if Mr. Gwynne’s remark be given 
weight, it is also relevant to consider that his appears to 

"* Legislative History, page 374. 

" Lapina v. Williams, 232 U. S. 78. 

* Chicago, Milwaukee, St. Paul <jr Pacific HR. v. Acme Fast Freight, Inc. 
336 U. S. 465. 
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be the only use of the word “promotions” in the entire 
legislative history and that the word as he used it does not 
point to the conclusion Appellants contend for. 

Appellees submit that the legislative history is not at all 
conflicting on the matter of promotions: promotions of the 
sort that the regulations provide for are not authorized. 
The only confusion and contradiction in the legislative his¬ 
tory on this point results from Appellants’ misapprehen¬ 
sion of plain language. Appellants have sought in vain 
for direct language from anywhere to contradict the plain 
and unambiguous words of the Act as support for their 
attempt to distort the statutory scheme drawn up by Con¬ 
gress. The observation of the Supreme Court in Gemsco, 
Inc. v. Walling,™ is particularly appropriate: “The plain 
words of a statute cannot be overcome by a legislative his¬ 
tory which, through strained processes of deduction from 
events of wholly ambiguous significance, may furnish du¬ 
bious bases for inference in every direction.” 

Appellants also rely on an opinion of the Attorney Gen¬ 
eral, 100 the effect of which was to invalidate a promotion 
regulation, and on a quotation from an Attorney General 
(on page 27 of Appellants’ brief) which does not say, as 
Appellants seem to hope, that the “various salary grades” 
are to be in one agency. Appellants assert, however, that 
the opinion presupposes the propriety of promotions and 
was concerned only with the form the promotion regula¬ 
tion should take. Appellants ignore the fact that the Attor¬ 
ney General was not asked whether any promotion regula¬ 
tion would be proper and his opinion was not addressed 
to that question. He was asked, in effect, whether, if there 
was to be a promotion regulation, the agency could select 
the promotee or whether the selection would have to be 
made solely by the Civil Service Commission. The Attorney 
General quite properly held that it was the Commission’s 
sole responsibility to select the man. In effect, the Attorney 
General’s opinion told the Commission how it could make 
the best of a bad job. 

•*324 u. S. 244, 260. 

100 41 Ops. Att’y Gen. 14. (R. 250) 
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Likewise, the claim that “representatives of the Ameri¬ 
can Bar Association approved the inter-agency grading 
system” is not borne out by the quotation on page 31 of 
Appellants’ brief. 

While it is believed that resort to legislative history is 
unnecessary, Appellees’ position is amply supported in 
that history. For example, Appellants on page 37 of their 
brief quote the Attorney General’s analysis of the Bill 
which became the Act and his statement that: 

“To insure equality of participation among examiners 
in the hearing and decision of cases, the agencies are 
required to use them in rotation so far as may be prac¬ 
ticable. ’ ’ 

And Appellants, also on page 37, quote the Committee 
Reports to the effect: 

“The requirement of assignment of examiners in rota¬ 
tion prevents an agency from disfavoring an examiner 
by rendering him inactive.” 

Obviously an active examiner hearing cases in rotation so 
far as practicable would be doing substantially equal work 
as all other hearing examiners in his agency and so would 
be entitled to equal pay under the Classification Act which 
Congress inserted later in the Act to govern that subject. 

Consideration of the Commission’s promotion scheme is 
relevant, however, if only for the reason that it illustrates 
the manner in which agencies are permitted, under these 
regulations, to exercise control over hearing examiners. 
Under this scheme the agency, not the Civil Service Com¬ 
mission , determines whether or not a “vacancy,” as defined 
in the regulations, is to be filled by promotion of an incum¬ 
bent examiner in a lower grade. The Commission only then 
may select the examiner to be promoted. But the agency 
is left with an absolute veto power over promotions; it 
can have promotions, or not have them, just as it chooses. 
Under its regulations the Civil Service Commission can 
never promote a hearing examiner unless and until the 
agency invites and permits a promotion. Hence the Civil 
Service Commission has paralyzed with agency control 
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its power to prescribe compensation by promotions. The 
Act unequivocally prohibits this. 

Furthermore, if an examiner’s position is reallocated to 
a higher grade, his promotion does not follow. For, under 
the scheme of the regulations, a reallocation creates a “va¬ 
cancy.” 101 Such a reallocation of a position may be pre¬ 
cipitated by the Civil Service Commission itself, by the 
request of the incumbent examiner, or by the request of 
the agency. Moreover, since the agency, under the rotation 
regulation, can assign such cases as it chooses to an exam¬ 
iner, it can so arrange things that a reallocation is called 
for. A “vacancy” is thus created. And this “vacancy” 
the agency may or may not choose to fill by promotion. 
Agencies have not been slow to ‘take advantage of the 
potentialities inherent in this system. See for example the 
uncontradicted affidavit of Appellee Curtis Henderson 102 
revealing the results of the Commission’s survey of hearing 
examiner positions at the Civil Aeronautics Board. 

Because of this system, the examiner is effectively pre¬ 
cluded from moving for a reallocation of his own position. 
For if successful, he will succeed only in creating a “va¬ 
cancy” which the agency may, or may not, permit him to 
compete for. And if the agency does decide to fill the 
vacancy by a promotion, the incumbent will have to com¬ 
pete for the position with other examiners; their competi¬ 
tive positions will be as formidable as the agency-selected 
assignments will have determined. It was this circum¬ 
stance which led to the observation that an examiner may 
win his appeal (for reallocation) and lose his job. 103 

In striking down an earlier promotion regulation, the 
Attorney General said: 

“But the hope of promotion may motivate men as 
strongly as the fear of loss of their jobs. If salaries 
and promotions are subject to agency control, there is 
always danger that a subtle influence will be exerted 
upon the examiners to decide in accordance with agency 
wishes.” 104 

101 Civil Service Commission Regulation 24.2(h). (R. 243) 

’“Appellees’ Appx., pp. 1*5. (R. 610-614) 

““Snider Affidavit, Appellees’ Appx., p. 22. (R. 376) 

’** 41 Ops. Att’y Gen. 14 (1951). (R. 251) 
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On February 15, 1952, (luring argument on Appellees’ 
renewed motion for preliminary injunction, Appellants’ 
counsel explained to the Court below just what process is 
gone through by the Commission before selecting which 
examiner is to be promoted. The transcript is shockingly 
revealing and demonstrates how completely without sub¬ 
stance is Appellants’ contention that because the Commis¬ 
sion selects the man to be promoted all possibility of agency 
control is eliminated (R. 162-163): The Court asked 
whether certain promotions would “depend in any sense 
upon what an agency said about them?” 

Mr. Glexdox : Yes, it would. 

The Court: Upon what the controlling agency said? 
Mr. Glexdon : It would, and I think we brought out in 
the legislative history, and we brought it out, certainly, 
in our memorandum. 

The Court : That is an issue, though, between you ? 

Mr. Glexdox: Yes, but I think it is quite clear that 
the reason for it is that the Civil Service Commission 
makes an investigation, among the parties concerned, 
as to the qualifications of a hearing examiner. Who is 
concerned with the qualifications? One, we have the 
people who appear before them on one side of the fence. 
They go to them and say, “What is your opinion of 
this hearing examiner?” How does he conduct him¬ 
self? How does he conduct himself? (sic) How does 
he decide the cases? And so forth. 

On the other side of the fence is the agency. The agency 
is a litigant, too, before the trial examiner. 

The Court: You mean you would consult the lawyers 
from the outside as well as the agency? 

Mr. Glexdox: It isn’t “will”; it is, (emphasis as in 
original typed transcript)—that is what they do. That 
is the procedure set up in promotions. 

It seems never to have occurred to the Civil Service Com¬ 
mission that attorneys who appear before these adminis¬ 
trative judges are hardly the persons to pass on their fit¬ 
ness for promotion. Hearing examiners, like judges, must 
be in a position to rule according to the law and their con- 



41 


science without fear of the consequences. But as things 
stand now, under the Commission’s promotion scheme, 
every ruling, every decision a hearing examiner in a multi¬ 
grade agency makes affords an opportunity for retaliation 
on the part of the person ruled against. 

The whole concept of competition for promotion among 
men exercising judicial functions is incongruous. It can¬ 
not wholesomely be applied to men whom Congress intended 
should be “very nearly the equivalent of judges even 
though operating within the Federal system of administra¬ 
tive justice.” 105 In defiance of the Act and the expressed 
intent of Congress, in defiance of every principle of im¬ 
partial adjudication, the Commission has set up a process 
whereby its own investigators, who may or may not be 
lawyers, confer with agency officials and agency counsel 
and with outside counsel and on the basis of those confer¬ 
ences evaluate the relative ability of examiners who are in 
competition for a promotion. 

II The Reduction in Force Regulation is Void as Con¬ 
trary to Section 11 of the Act in that It Authorizes 
Agencies to Remove Examiners for Reasons Other 
Than Good Cause. 

The Act provides that examiners “shall be removable 
by the agency in which they are employed ONLY FOR 
GOOD CAUSE established and determined by the Civil 
Service Commission . . . after opportunity for hearing and 
upon the record thereof.” (Emphasis supplied) Regulation 
34.15 on the other hand permits the agencies to remove 
examiners “under the circumstances governing the reduc¬ 
tion in force of federal personnel generally.” 100 Appellants 
do not contend that a reduction in force is a removal for 
“good cause.” The expression “good cause” connotes a 
personal shortcoming—malfeasance, incompetence, or some 
kindred disqualification—a cause in other words which is 
personal to the individual sought to be removed and which 
the law and sound public opinion will recognize as a good 

’“Senator McCarran to Chairman Ramspeck, September 6, 1951, Appellants’ 
Appx., p. 90; Document No. 82, 82d Congress, 1st Session, p. 9. (R. 257) 
Appellants ’ Brief, p. 43. 
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reason for another occupying the position. 107 The consid¬ 
erations justifying a “ reduction in force of federal per¬ 
sonnel generally” have nothing to do with “good cause.” 
A reduction in force may be ordered for “lack of funds, 
personnel ceilings, reorganization, decrease of work, or for 
other reasons.” 108 Appellants recognize the distinction. In 
purporting to authorize reduction in force of hearing 
examiners, the Civil Service Commission did not provide 
for the hearing necessary under the Act for a determina¬ 
tion of “good cause.” And Appellant members of the Na¬ 
tional Labor Relations Board purported to remove Ap¬ 
pellee Allen E. McCullen by a reduction in force without 
a hearing. 100 

Congress has declared that an examiner mav be removed 
by his agency “only for good cause.” But the Commission 
has provided by regulation that any individual “who has 
been appointed to a Hearing Examiner position, can be 
involuntarily separated therefrom by the agency concerned 
only by reduction in force procedures or by the procedures 
applicable to removals for good cause.” 110 The Act and 
the regulation collide head-on. 

The statutory language is clear, plain, and unambiguous. 
Moreover, it is exclusive, perfect, and exhaustive: agencies 
may remove examiners “only” for good cause. “Only” 
means “solely” or “exclusively.” Agencies may remove 
examiners for “good cause” and for no other reason. Ap¬ 
pellants would give the word “only” no meaning at all; 
they have struck it from the statute. They feel, apparently, 
that Congress knew not what it was doing. In Ex Parte 
Collett , 11X the Supreme Court was faced with the contention 
that the phrase “any civil action” in Section 1404(a) of 
revised Title 28, U.S.C., did not mean what it said but that 
it meant rather “some” civil actions. The Court gave short 

107 Thompson v. Civil Service Commission, 103 Utah 162, 134 P. (2d) 18S; 
Board of Street Commissioners v. Williams, 96 Md. 232, 53 Atl. 923; City 
of Chicago v. Gillen, 124 Ill. App. 210. 

Section 20.2, Part 20, Civil Service Rules. 

"* Appellees’ Appx., pp. 7-13. (R. 272-280) 

m Affidavit of ilr. David S. Wolman of the United States Civil Service 
Commission, filed below by Appellants. (Emphasis supplied.) (R. 567, 568) 

lu 337 U. S. 55. 
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shrift to this argument. From Chief Justice Vinson’s 
opinion : 11J 

“Petitioner’s chief argument proceeds not from one 
side or the other of the literal boundaries of § 1404(a), 
but from its legislative history. The short answer is 
that there is no need to refer to the legislative history 
where the statutory language is clear. 1 The plain -words 
of a statute cannot be overcome by a legislative history 
which, through strained processes of deduction from 
events of wholly ambiguous significance, may furnish 
dubious bases for inference in every direction.’ Gems- 
co, Inc. v. Walling, 324 U. S. 244, 260. This canon of 
construction has received consistent adherence in our 
decisions. [Footnote citations omitted.] 

“Nevertheless, we need not rest our decision on it 
solely. For the legislative history does not support 
petitioner’s position.” 

And the Chief Justice concluded : 113 

“What we hold is that the plain meaning of the statu¬ 
tory words and the consistent course of the legislative 
history are opposed to the petitioner’s contention that 
we must disregard § 1404(a) because Congress knew 
not what it did. If petitioner’s showing could sustain 
a decision that this section was not really enacted after 
all, little law would remain. ’ ’ 

In this case also the statutory language is so clear that 
there is not need to resort to the legislative history. But 
here also “the legislative history does not support [Ap¬ 
pellants’] position.” On various occasions Congress con¬ 
sidered and rejected proposals authorizing agencies to re¬ 
move hearing examiners for reasons other than “good 
cause,” for reasons appropriate to a reduction in force. 
Thus, in H. R. 184, 79th Congress, 1st Session, Section 
302(5)(c), it was provided that Hearing Commissioners 
(the term then used) could be removed 


“ Ibid., p. 61. 
u » Ibid., p. 71. 
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“upon certification by the Director, after application 
by the agency, that lack of official business or insuffi¬ 
ciency of appropriations renders necessary the termi¬ 
nation of the hearing commissioner’s appointment.” 114 

And H. R. 1206, 79th Congress, 1st Session, provided that 
the hearing commissioner should be removable 

“upon certification by the agency executive that lack 
of official business or insufficiency of available appro¬ 
priations renders necessary the termination of the 
hearing commissioner’s appointment, and the approval 
of the Office; . . .” 115 

Both of these earlier drafts provided also for removal for 
reasons constituting good cause, that is, for “malfeasance 
in office” or for “neglectful or inefficient” performance of 
duty . But the language which Congress ultimately adopted 
provided that examiners should be removable “only” for 
good cause. Congress flatly refused to authorized removals 
by agencies for reasons other than good cause. 11 * 
Appellants would explain away these revealing chapters 
from the legislative history with the assertion that the 
draftsmen had not yet utilized “the civil service concept 
of tenure and were of necessity required to set out all the 
grounds for termination of employment.” 117 Precisely 
what is meant by the phrase “civil service concept of 
tenure” Appellants do not say. Presumably they mean it 
to include reduction in force. But the fact remains that 
whatever name be given the various proposals presented 
Congress considered and rejected those proposals which 
provided for removal by reduction in force as well as for 
“good cause.” In the statute adopted only the latter ap- 

114 Legislative History, page 135. 

“ Ibid., 172. 

“•According to Appellants’ brief, page 16, both the majority and the 
minority members of the Attorney General’s Committee on Administrative 
Procedure recommended that hearing examiners be removable both for personal 
disqualification (i.e. for “good cause”) and also, to quote Appellants’ brief, 
“by reason of ‘lack of official business or insufficiency of appropriations’ (i.e., 
reduction in force).” (Parentheses in original.) The only significance to be 
attached to these particular recommendations lies in the fact the Congress 
adopted one (good cause) and rejected the other (reduction in force). 

m Appellants ’ brief, page 48. 
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pears. The Senate Committee did say that it was utiliz¬ 
ing a civil service *‘ tradition” which “ is directed toward 
security of tenure ,m8 (emphasis added); and it added im¬ 
mediately thereafter in its Report: “However, additional 
powers are conferred upon the Commission. It must afford 
any examiner an opportunity for hearing before acceding 
to an agency request for removal, and even then its action 
would be subject to judicial review.” (Emphasis added)” 9 
Congress put a tradition, as it understood it, “to use,” or, 
in the words of the House Committee 120 “to appropriate 
use.” It utilized the tradition of tenure security by per¬ 
mitting removals for “good cause” and by specifically pro¬ 
viding that “only” such removals would be permissible. 
Thus, the Senate Committee said 121 that the Act relies on 
“tenure during good behavior within the framework of the 
civil service ...” And both Committees said 122 that Section 
11 changed the existing situation “in which examiners are 
mere employees of the agency.” 

Appellants seek comfort in the opening phrase of Sec¬ 
tion 11: “Subject to the civil-service and other laws to the 
extent not inconsistent with this Act ...” Even accepting 
the assumption implicit in Appellants’ argument that this 
phrase qualifies the whole of Section 11 and not just the 
first sentence thereof, it must be concluded that removals 
for reasons other than “good cause” are precluded. For 
the Act expressly provides that examiners shall be remov¬ 
able by the agencies “only” for good cause. To the extent, 
therefore, that civil-service and other laws provide for 
removals for reasons other than “good cause,” to that 
extent are they “inconsistent” with the provisions of the 
Administrative Procedure Act and not applicable to hear¬ 
ing examiners. 

Further indication that Congress did not intend reduction 
in force procedures to be applicable to hearing examiners 
is apparent from a consideration of the terms of Section 

u *Legislative History, page 215. 

”» Id. 

“ Ibid., page 2S0. 

m Ibid., page 193. 

“ Ibid., pages 215, 280. 
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12 of the Veterans Preference Act of 1944, 58 Stat. 387, 
5 U.S.C. 851 et seq., which is now and was w T hen the Ad¬ 
ministrative Procedure Act was passed the basic statute 
governing reductions in force. It applies to “competing 
employees.” Having provided for only one grade and one 
compensation for all examiners in an agency, Congress 
obviously did not intend that they be considered “com¬ 
peting employees.” Moreover, not only Section 12 of the 
Veterans Preference Act, but also the regulations issued 
under it, require that employees’ efficiency or performance 
ratings be taken into account during a reduction in force. 
But in Section 11 of the Administrative Procedure Act 
Congress expressly provided that hearing examiners were 
not to be given efficiency ratings. 

Appellants advance their argument not at all by the cases 
they cite. Each of the cases cited, to the extent that it is 
relevant at all, was concerned with an employee for whom 
there was express provision for removal by reduction in 
force procedures. Thus, in Longfellow v. Gudgerf 23 the 
relevant statutes precluded removal “except for such cause 
as will promote the efficiency of [the] service” and set up 
the procedures to be followed in effecting such removal. 
No contention was made that the statutory provision quoted 
above prevented the removal of an employee through a 
reduction in force. Careful examination of the record and 
briefs in the case establishes this beyond question. The 
question presented to the Court in the Longfellow case, 
as stated in the Government’s brief, was: “Was it neces¬ 
sary before the appellee could be separated from the Gov¬ 
ernment service at the Regional office at Richmond, when 
it became necessary to reduce the working force because 
of surplus employees, that charges should have been pre¬ 
ferred against her in accordance with . . . Section 6, Act of 
Congress of August 24,1912, 37 Stat. 555.” In Longfellow, 
there was no question of the power of the agency to remove 
the employee by reduction in force procedure. The only 
question was what procedure had to be followed in accom¬ 
plishing the removal. The issue in the case at bar is entirely 


“57 App. D. C. 50, 16 F. (2d) 653. 
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different. This is a case where an agency has no power to 
remove by a reduction in force. Where a statute provides 
for removal for “such cause as will promote the efficiency 
of the service,” a reduction in force is clearly authorized. 
If instead of making examiners removable “only for good 
cause” the Administrative Procedure Act had made them 
removable “for such cause as will promote the efficiency of 
the service,” the Longfellow case might have some rel¬ 
evance. But it has none in the face of an express statutory 
provision that examiners shall be removable “only” for 
good cause. 

Similarly, the recent decision of this Court in Fass v. 
Gray , No. 11281, decided May 15, 1952, has no application 
to the case at bar. The question in that case was whether 
the Civil Service Commission’s reduction in force regula¬ 
tions were violative of Appellants’ rights under relevant 
statutes. It was contended that Section 4 of an Act of 1912 
prohibited separation of a veteran by a reduction in force. 
And indeed, as the Court indicated, it seemed to provide 
just that. This Court said, however, that it would require 
strong reason to support “so strange a conclusion.” And 
“strong reason” was completely lacking in view of Section 
12 of the Veterans Preference Act of 1944, 124 which specifi¬ 
cally provided for veterans to be separated pursuant to 
reduction in force and in fact set up the procedures for 
doing it. It is sufficient to note that nowffiere is it provided 
that hearing examiners may be so removed. In fact, the 
Administrative Procedure Act provides just the opposite. 

A further word is in order, however, as to whether the 
conclusion of no reduction in force is as “strange” when 
applied to hearing examiners as it would have been in the 
case of veterans. The fact is that it is not. For it was the 
acknowledged purpose of Section 11 to render hearing ex¬ 
aminers free and independent and secure in their tenure 
and compensation, to remove from the agencies all power 
to influence their determinations, and to insure that inde¬ 
pendence so necessary to fair and impartial exercise of 
their functions. Without question, the most effective power 


04 58 Stat. 390, U. S. C. Title 5, $ 861. 
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an agency can hold over an examiner is the power to deter¬ 
mine his tenure. And an agency would have just that power 
if it were permitted to remove examiners by reduction in 
force procedures. For a decision to have a reduction in 
force is an agency decision. The Civil Service Commission 
has never had or claimed to have power to determine 
whether and when other agencies should have a reduction 
in force, be it for decrease in work, lack of funds, personnel 
ceilings, agency reorganization, or “for other reasons.’’ 
At most all that the Civil Service Commission does is (1) 
establish rules to be followed by an agency after the latter 
has decided to have a reduction in force and to which posi¬ 
tions it should apply, and (2) upon appeal by an employee 
to the Commission, determine whether the rules have been 
properly applied. If, therefore, examiners can be reduced 
in force, there would necessarily reside in the agency the 
power to determine not only whether a reduction in force— 
for whatever reason—would take place but also whether 
its examiners (and, under the multiple-grade system, which 
grades of hearing examiners) would be affected. Under 
the circumstances, given the avowed purpose of Section 11, 
it would be “strange” indeed if Congress had permitted 
removal of examiners bv the device of reduction in force. 

Appellants justify their violation of the removal clause 
of Section 11 with the assertion that to do otherwise would 
be to ignore the “practical operating problems of the Gov¬ 
ernment”; 125 the District Court, we are told, “necessarily 
held” that appellees have been given life-time jobs during 
good behavior irrespective of the work load of the agency 
or the availability of funds with which to pay them.” 128 The 
District Court did no such thing. The District Court ap¬ 
plied an Act of Congress as it was written and as Congress 
clearly and unequivocally intended it should be applied. 
Appellees do not contend and have never contended that 
hearing examiners have rights as against all the world to 
retain their salaries when there is no work for them to do. 
Congress did not so provide. Congress did provide that 
examiners should be removable “by the agency in which 

13 Appellants ’ brief, page 44. 

13 Ibid., page 43. 
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they are employed” only for good cause. The Civil Service 
Commission has substituted for that Congressional pro¬ 
vision one permitting removal of examiners “by the agency 
in which they are employed” for reasons having nothing to 
do with good cause. There is no doubt of the power of 
Congress to remove examiners or to abolish their positions. 
There is equally no doubt of the lack of power in the 
agencies to remove examiners for reasons other than “good 
cause.” Section 11 does not purport to state all the reasons 
for which an examiner may be removed. It does state all 
the reasons for which he may be removed by the agency in 
which he is employed. He may be removed by the agency 
only for good cause and only after such cause has been es¬ 
tablished and determined by the Civil Service Commission 
after hearing. If Congress had provided otherwise, it would 
have stultified its own purposes in enacting the Administra¬ 
tive Procedure Act. 

Appellants would justify their disregard of the statute 
with the assertion that the results which would flow from 
compliance would be absurd. 127 A ready answer to this 
unworthy observation is that plain language in a statute 
is not to be disregarded on the basis of an ad terrorem ar¬ 
gument as to what compliance would entail. 128 In any event, 
the “results” which Appellants have conjured up—exam¬ 
iners with no work to do other than endorsing their salary 
checks—could not conceivably occur so long as the Con¬ 
gress of the United States remains in business. Congress 
is fully aware of its responsibilities concerning the Admin¬ 
istrative Procedure Act and the administrative agencies.* 29 
Actually, Congress was aware that some flexibility in the 
utilization of examiners’ services was desirable and it pro- 

131 Ibid., page 49. 

°* Compare the Supreme Court’s statement in Wong Tang Sung v. McGrath, 
339 U- S. 33, 46-47: “Nor can we accord any weight to the argument that 
to apply the Act to such hearings will cause inconvenience and added expense 
to the Immigration Service. Of course, it will, as it will to nearly every 
agency to which it is applied. But the power of the purse belongs to Congress, 
and Congress has determined that the price of greater fairness is not too high. 
The agencies, unlike the aliens, have ready and persuasive access to the legisla¬ 
tive ear and if error is made by including them, relief from Congress is a 
simple matter.” 

r " See, for example, Senate Document No. 82, 82d Congress, 2d Session. 
(R. 247) 
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vided for it in Section 11 by authorizing inter-agency 
borrowing of examiners. Appellants protest that this is 
not sufficient because the expertise of one agency’s exam¬ 
iners cannot be utilized by another agency. But Congress 
thought it was sufficient and we are concerned at the bar 
of this Court only wdth what Congress did, not with what 
Appellants think Congress should have done. Moreover, 
Appellants make no attempt to explain away the many 
occasions on which examiners have been shifted from one 
agency to another or the many examiners who have served 
in more than one agency. 

In summarv, it can be said that the removal clause of 

v 7 

Section 11 is clear, explicit, and unambiguous: Examiners 
can be removed by the agency in which they are employed 
“only for good cause” and for no other reasons. It follows 
that they cannot be removed by the agencies pursuant to 
reduction in force procedures. If, despite the plain language 
of the statute, resort is had to its legislative history, this 
conclusion is confirmed. If an administrative agency is 
free to apply reduction in force procedures to its hearing 
examiners, then Congress frustrated its own clearly ex¬ 
pressed purpose to render examiners free and independent 
of agency control and influence. The Act is clear and Con¬ 
gress’ purpose in providing that examiners are removable 
by agencies only for good cause established after hearing 
is equally clear. Regulation 34.15 is patently invalid. 

CONCLUSION 

For the foregoing reasons, the judgment of the District 
Court should be affirmed. 

Respectfully submitted, 

Charles S. Rhyne, 

Eugene J. Bradley, 

Eugene F. Mullin, Jr. 

Attorneys for Appellees 


June 11,1952 
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APPELLEES’ APPENDIX 


(Caption Omitted) 

Affidavit of Curtis C. Henderson 

[610] 

Curtis C. Henderson, after being first duly sworn, upon 
oath deposes and says: 

That he is a Plaintiff herein and is a hearing examiner 
appointed pursuant to Section 11 of the Administrative 
Procedure Act, serving at the Civil Aeronautics Board. 
He has been a hearing examiner for approximately fifteen 
years, serving at the Civil Aeronautics Board since 1944. 
His appointment under the Administrative Procedure Act 
dates from June 11, 1947. 

Affiant was absent from the Washington area, on sick 
leave, during the period from January 7, 1952 to January 
30,1952, and during that time the results of a “desk audit” 
of hearing examiner positions at the Civil Aeronautics 
Board, conducted by the Civil Service Commission, was 
released by the Commission to the Board. A “desk audit” 
includes an evaluation of the level of difficulty and impor¬ 
tance of the work which has been assigned to each hearing 
examiner by the Board with the view of fixing each hearing 
examiner’s compensation pursuant to the Classification Act 
of 1949. 

The information which forms the basis of this affidavit 
was not known to Affiant until after he returned to his 
office on January 31, 1952. 

In the Formal Economic Proceedings Division of the 
Bureau of Hearing Examiners, Civil Aeronautics Board, 
there are four incumbent hearing examiners occupying 
GS-11 hearing examiner positions, R. Vernon Radcliffe, 
Walter Bryan, Richard Walsh and Barron Fredricks. 
There are three incumbent hearing examiners occupying 
GS-12 hearing examiner positions, Paid N. Pfeiffer, James 
Keith and the Affiant. 
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The Civil Service Commission in its “desk audit” cov- 
[611] 

ered the period from about March 9, 1949, to about October 
15, 1951. Upon information furnished by the affected ex¬ 
aminers, or by the Chief Examiner of the Civil Aeronautics 
Board, the findings of the Civil Service Commission were 
that during said period: 

(1) The work assigned by the Board and being per¬ 
formed bv the four GS-11 examiners is of a level of diffi- 
culty and importance allocable to GS-13; 

(2) The work assigned to Examiner Keith is GS-13; 

(3) The work assigned to Examiner Pfeiffer, as he 
stated in his affidavit filed with the Court on January 29, 
is GS-14; 

(4) The work assigned to Affiant is GS-12. 

Since Affiant, Examiner Keith and Examiner Pfeiffer 
constitute all of the examiners in said GS-12 the Civil 
Service Commission’s findings demonstrate that under the 
case and examiner selection system now in use at the Civil 
Aeronautics Board, cases are not rotated according to the 
level of difficulty even among examiners in the same grade. 
This demonstrates that either it is impossible to comply 
with the concept of classification of cases according to their 
level of difficulty for assignment purposes as required by 
the regulation, or that the Affiant has been intentionally 
discriminated against in the selection of cases for assign¬ 
ment to the detriment of his present compensation and to 
his opportunities for promotion. 

Affiant has been unable to obtain information relative to 
the result of the “desk audit” of the work assigned by the 
Board to hearing examiners now occupying GS-13, GS-14 
and GS-15 positions. 

If the results of the said “desk audit” are made effective 
Affiant is now eligible to compete for promotion to GS-13, 
Examiner Keith and the four hearing examiners now oc¬ 
cupying GS-11 would be eligible for consideration for 
GS-14, and Hearing Examiner Pfeiffer, the only other 
examiner is GS-12, would be eligible to compete for pro¬ 
motion to GS-15. This is true because of the requirement 
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in Regulation 34.4 that to be eligible for consideration for 
promotion Affiant must have ‘ ‘ at least one year of experi¬ 
ence of a level of difficulty comparable to that of the next 
[612] 

lower grade” before he is eligible for promotion. In Affi¬ 
ant’s case obviously the Commission has found Affiant’s 
work to be GS-12 so for one year he is confined to consider¬ 
ation for promotion to GS-13 only. 

The net result of this system of examiner and case selec¬ 
tion has been to disfavor Affiant and to favor other hearing 
examiners by the assignment of work. The rotation of 
cases required by the Administrative Procedure Act has 
not been followed. The further result is that for hearing 
examiners occuppving GS-11 and GS-12 positions, the Civil 
Aeronautics Board has controlled their opportunity for 
promotions by said assignment of work. This violation 
has resulted in substantial financial loss to Affiant as well 
as serious and unjust discrimination against him. The ex¬ 
tent of this discrimination is demonstrated by the fact that 
if the result of the Board’s discrimination is made final 
by Civil Service Commission action, the most Affiant can 
hope for during the next year is consideration for promo¬ 
tion to GS-13, while Examiner Pfeiffer, who is now in 
GS-12 with Affiant, can now be considered for promotion 
to GS-15 position. 

Unless the Civil Service Commission is restrained from 
filling the positions reallocated as a result of the said “desk 
audit,” Affiant states that he will be irreparably injured 
under the regulations complained of in the Complaint as 
follows: 

(1) The four hearing examiners in GS-11 may be ad¬ 
vanced to GS-13 and one day after these said GS-11 exam¬ 
iners are in said grade GS-13, they are immediately eligible 
for promotion to GS-14 because the Civil Service Commis¬ 
sion has found that for more than two and one-half years 
past they have been doing GS-13 work. 

(2) Examiner Keith who is now in GS-12 with Affiant 
may be advanced to GS-13 and one day later he is immedi¬ 
ately eligible for promotion to GS-14 because the Civil 
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Service Commission has found that for two and one-half 
years he has been doing GS-13 work. 

[613] 

(3) Examiner Pfeiffer, who is now in GS-12 with Affiant, 
may be advanced to GS-14 and one day later he is immedi¬ 
ately eligible for advancement to GS-15 as the Civil Service 
Commission has found that for two and one-half years he 
has been doing GS-14 work. 

(4) Affiant, who is now in GS-12, has been found by the 
Civil Service Commission to have been assigned to GS-12 
work for the past two and one-half years. Even if he is 
appointed to the next highest grade of GS-13 in spite of 
this “desk audit/’ he will be the only hearing examiner in 
the Board who is ineligible under the regulation for any 
grade beyond GS-13 for one year. He will thus be frozen 
for one year in the lowest Hearing Examiner position at 
the Board. He is ineligible under the regulation to be con¬ 
sidered for promotion to GS-14 work and to the immediate 
further consideration for GS-15 to which Examiner Pfeiffer 
is entitled. Unless the Civil Service Commission is immedi¬ 
ately enjoined from filling the vacancy created as the result 
of its having reallocated Pfeiffer’s position to Grade GS-14, 
Affiant will suffer irreparable and immediate injury and 
loss in that, as the result of past discrimination against 
him in the assignment of cases, he is now ineligible for 
consideration for promotion to the new GS-14 vacancy, 
whereas as the result of past discrimination in their favor 
in the assignment of cases, Examiners Pfeiffer and Keith 
are now eligible for and will be considered for said pro¬ 
motion. Once Pfeiffer or Keith receives said promotion, 
and the promotion is imminent in view of Pfeiffer’s affi¬ 
davit, Affiant will have permanently lost his opportunity 
to compete for the promotion and the favored examiners 
who have been the beneficiaries of preferential treatment 
will have permanently secured for themselves the fruits of 
the Civil Aeronautics Board’s illegal refusal to assign 
examiners to cases in rotation even within the same grade. 

[614] 

(5) As a result of this discrimination against Affiant and 
in favor of all other examiners mentioned herein, Affiant 
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is now ineligible for consideration for promotion to the 
vacancy created in grade GS-14, whereas the other exam¬ 
iners are now eligible for consideration for such promotion 
in that it has been found that they have met the require¬ 
ment that for at least one year they have done GS-13 work. 

Therefore, if the promotion plan outlined in the Pfeiffer 
affidavit goes into effect, Affiant will be irreparably injured 
as final action thereon will freeze irrevocably the results 
of the past discrimination herein set forth and no future 
action by this Court could remove such injury. Only a 
restraining order pendente lite which preserves the status 
quo can place Affiant on the basis of equality with the hear¬ 
ing examiners in the grade to which he is entitled under 
the Administrative Procedure Act. 

Curtis C. Henderson 

(Notary Certificate Omitted) 

(Exhibit attached to Affidavit of Paul N. Pfeiffer 
filed by Defendants, January 30,1952.) 

f582] 

UNITED STATES CIVIL SERVICE COMMISSION 
File PC: AL:DHD:mm 
WASHINGTON, D. C. 

January 25, 1952 

Mr. Paul N. Pfeiffer 
Hearing Examiner 
Civil Aeronautics Board 
Washington 25, D. C. 

Dear Mr. Pfeiffer: 

Reference is made to your letter of January 21,1952, re¬ 
questing verification of the fact that your position has been 
reclassified from GS-12 to GS-14 as Hearing Examiner. 

You are informed that as a result of the audit of your 
position it was found you had been performing work of 
a GS-14 level of difficulty for a sufficient portion of time 
since March 10, 1949 so as to make your position allocable 
to that grade. Accordingly, it was the finding of the Com- 
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mission that your position is properly allocable as Hearing 
Examiner (General) GS-935-14. 

Sincerely yours, 

/s/ ISMAR BARUCH 
Ismar Baruch, Chief 
Position Classification 
Division 


(Caption Omitted) 

[651] 

Affidavit of Curtis C. Henderson 

Curtis C. Henderson, after being first duly sworn, upon 
oath deposes and says: 

That he is a plaintiff herein and is a Hearing Examiner 
appointed pursuant to Section 11 of the Administrative 
Procedure Act, serving at the Civil Aeronautics Board 
since 1941. His appointment under the Administrative 
Procedure Act dates from June 11, 1947. 

Affiant is a 10-point veteran and has had approximately 
21 years and 11 months of service in the United States 
Government. Upon information and belief Affiant’s reten¬ 
tion credits or points in case of a reduction in force at the 
Civil Aeronautics Board, in accordance with the Civil Serv¬ 
ice Commission’s reduction in force regulation, would not 
be exceeded by any other Hearing Examiner presently em¬ 
ployed at the Board. 

Therefore, if Examiners R. Vernon Radcliffe, Walter W. 
Bryan, Richard A. Walsh, Barron Fredricks, James Keith, 
and Paul Pfeiffer should be promoted to or their present 
positions reclassified to grades GS-14 or above and pro¬ 
moted to such grades wdthin 12 months, then under the 
Civil Service Commission’s regulations governing promo¬ 
tion of Hearing Examiners, as pointed out in Affiant’s affi¬ 
davit of February 8, 1952, Affiant would be frozen and 
isolated in grade GS-13, he being the only occupant of that 
grade which would be the lowest in the Civil Aeronautics 
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Board. Under such circumstances and in the case of a re¬ 
duction in force of Hearing Examiners at the Board Affiant, 
[652] 

in spite of his longevity of service and veteran’s preference 
would have no one to compete with in GS-13 and could 
therefore be separated from service even though all Hear¬ 
ing Examiners retained in the Formal Economics Proceed¬ 
ing Division of the Bureau of Hearing Examiners, Civil 
Aeronautics Board, would have less retention points than 
Affiant. 

Therefore, if the foregoing should come about Affiant 
would be irreparably injured, even to a greater extent than 
the discrimination set forth in his affidavit of February 8, 
1952. Only a restraining order pendente lite which pre¬ 
serves the status quo can place Affiant on the basis of 
equality with the Hearing Examiners in the grade to which 
he is entitled under the Administrative Procedure Act. 

CURTIS C. HENDERSON 
(Notary Certificate Omitted) 

(Caption Omitted) 

Affidavit of Allen MacCnllen 

[272] 

Allen MacCullen, after being first duly sworn, upon oath 
deposes and says: 

Until November 12, 1951, he w’as a trial examiner of the 
National Labor Relations Board having been appointed 
under and pursuant to Section 11 of the Administrative 
Procedure Act. He has many years of experience as a trial 
lawyer and he has always given his best efforts to his 
work as a trial examiner to the end that in number and con¬ 
tent his reports have been equal to that of any other ex¬ 
aminer at the said Board. He has nineteen so-called reten¬ 
tion points—one for each year of service—the highest num¬ 
ber of any examiner at said Board. 

On October 15,1951 he was served with a copy of a notice 
that his name had been reached for reduction in force in 
the competitive level in which his position falls (G.S. 13) 
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and that his active duty would terminate at the close of 
business on November 14, 1951. A copy of said notice is 
attached hereto as Exhibit 1. 

In its budget request for the current year the National 
Labor Relations Board requested funds for fifty-four trial 
examiners. At the time the reduction in force order was 
served upon Affiant by said Board only forty-eight posi¬ 
tions were occupied. Upon information and belief Affiant 
states that the work load of cases scheduled for hearing 
before examiners in the National Labor Relations Board 
has not diminished but has in fact increased. 

Affiant then requested the National Labor Relations 
Board to reconsider its order terminating his position as 
examiner. A copy of said request is attached hereto as Ex¬ 
hibit 2. Said Board advised Affiant in writing that said re¬ 
quest was denied. Affiant did then appeal to the Civil Serv- 
[273] 

ice Commission. Said appeal was then withdrawn when 
Affiant was transferred to an examiner’s position in the 
Federal Security Agency. In order to transfer to the trial 
examiner’s position in the Federal Security Agency it was 
necessary for Affiant to sell his home in which he had lived 
for twenty-seven years in Washington, D. C. and move to 
Atlanta, Georgia. 

Affiant is informed that seven other examiners were 
served with orders terminating their trial examiner posi¬ 
tions by the National Labor Relations Board at the same 
time Affiant received his said notice of termination. Said 
National Labor Relations Board has at all times claimed 
and still claims power to terminate trial examiner positions 
pursuant to the power conferred upon said Board by the 
provisions of the regulations entitled “Appointment, Com¬ 
pensation and Removal of Hearing Examiners,” issued 
September 20, 1951 by the Civil Service Commission and 
made effective by said Commission on September 21. 

ALLEN MacCULLEN 

(Notary Certificate Omitted) 
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(Exhibit 1 and Part of Exhibit 2 Omitted) 

October 16,1951. 

[276] 

To: National Labor Relations Board 
From: Allen MacCullen, Trial Examiner 
Subject: Reduction in force 

On October 15, 1951 I was served with a copy of notice 
that my name had been reached for reduction in force in the 
competitive level in which my position falls, and that my 
active duty will terminate at the close of business on No¬ 
vember 14, 1951. I feel that the Board is in error in deter¬ 
mining the competitive level in which my position falls, and 
I now petition the Board to reconsider this fact prior to en¬ 
forcement of the notice which has been served on me. 

I have heretofore presented to the Board, either indi¬ 
vidually or as a member of a group of Examiners, certain 
reasons why the proposed action of the Board in attempt¬ 
ing to reduce its staff of Examiners was contrary to the 
provisions of the Administrative Procedure Act, the Na¬ 
tional Labor Relations Act, as amended, and the regula¬ 
tions of the Civil Service Commission. These reasons are 
briefly summarized as follows: 

1. The Administrative Procedure Act does not empower 
this Board to remove any Trial Examiner from his position 
in a reduction in force. 

2. Section 11 of the Administrative Procedure Act re¬ 
quires a hearing before the Civil Service Commission, and 
that a cause be established, before any Trial Examiner 
may be removed from his position. 

3. There is no provision of the Administrative Proce¬ 
dure Act empowering an agency to remove a Trial Examin¬ 
er from his position, except the provisions of Section 11 
of that Act, and the Board in the present case is proceeding 
contrary to, and in violation of, that section. 

4. The reduction in force as applied by the Board to the 
Trial Examiners is drastic, arbitrary, unreasonable, and 
inequitable, and is not required by the Act of Congress cut¬ 
ting the Board’s budget. 
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5. The Board has ignored seniority in Government serv¬ 
ice, and in arriving at its conclusions for the reduction in 
force of the Trial Examiners, has relied upon seniority in 
the Board’s service. 

6. The Civil Service Commission regulations, under 
which the Board is acting, are invalid for the reason that 
such regulations were promulgated in violation of the pro¬ 
visions of Section 4 of the Administrative Procedure Act. 

7. The Chief Trial Examiner was without any powder or 
authority under the Administrative Procedure Act, or the 
National Labor Relations Act, as amended, to make any 
recommendations to the Board in the proposed reduction 
[277] 

in force of the Trial Examiners, and the fact that the Board 
requested the Chief Trial Examiner to make such recom¬ 
mendations, and that the Chief Trial Examiner made such 
recommendations to the Board, prejudices the rights of all 
Trial Examiners, particularly Trial Examiners in grade 
GS-13. 

8. Trial Examiners in grades GS-13 and GS-14 constitute 
one competitive level, and in any reduction in force all of 
these Examiners should have been so considered by the 
Board: 

(a) The levels of supervision of the Examiners in these 
two grades are the same. 

(b) The work performed and the type of cases assigned 
to the Examiners in these two grades are the same. 

(c) There is an interchangeability of personnel of the 
Examiners in these two groups or grades. 

(d) The majority of the Examiners in grade GS-14 have 
only a de facto status, and w^ere promoted to this grade in 
violation of the provisions of the Administrative Procedure 
Act, and in reliance upon regulations of the Civil Service 
Commission which the Attorney General of the United 
States has held were contrary to that Act, and such regula¬ 
tions have been rescinded by the Civil Service Commission. 

I do not feel that any point would be served by repeating 
here the arguments heretofore made to the Board concern¬ 
ing points 1 to 7, both inclusive. I am therefore renewing 
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such arguments and reserving all rights I may have to rely 
upon these reasons in any appeal from the action of the 
Board. In view of certain developments concerning point 8 
which have not heretofore been made to the Board, I feel 
in fairness to the Board I should elaborate upon the argu¬ 
ments heretofore made to the Board upon the competitive 
level which should be considered by the Board in arriving 
at any proposed reduction in force of the Trial Examiners. 

On October 12,19511 conferred at length with a member 
of the legal staff of the Civil Service Commission as to my 
status. I found that the legal staff were rather fully in¬ 
formed as to my situation, and were surprised that I 
should be affected by any reduction in force due to the fact, 
among others, that I have the highest retention points of all 
of the 48 Examiners on the Board’s staff, including a long 
experience as a Trial Examiner. As a result of this confer¬ 
ence I am convinced that on appeal to the Civil Service 
Commission from the action of the Board in serving me 
with a reduction in force notice that that Commission will 
not sustain the action of the Board for the following rea¬ 
sons among others: 

[278] 

All of the Examiners who have been promoted since the 
effective date of the Administrative Procedure Act occupy 
merely a de facto status. The Attorney General of the 
United States has in effect advised the Civil Service Com¬ 
mission that its act in promoting Trial Examiners on the 
recommendation of an agency was contrary to the pro¬ 
visions of the Administrative Procedure Act, and as a 
result the Civil Service Commission has rescinded its pre¬ 
vious regulations providing for the promotion of Trial 
Examiners on the recommen4ation of an agency, and has 
recently promulgated new regulations which require an 
independent investigation and determination by the Civil 
Service Commission of the Examiners who may be pro¬ 
moted to fill vacancies in higher grades. 

I am informed by the legal staff of the Civil Service Com¬ 
mission that if the question is raised by an Examiner whose 
legal rights have been affected by such promotions contrary 
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to law, the Commission would consider the legal effect of 
such promotions upon any Examiner affectd thereby; that 
in the event of a reduction in force any Examiner occupy¬ 
ing the de facto status of grade GS-14 would not be per¬ 
mitted to benefit further from such illegal status to the 
detriment of an Examiner or Examiners whose legal rights 
were affected thereby, and that Examiners occupying such 
de facto positions should be considered on the same com¬ 
petitive level with other Examiners in the grade from which 
they were promoted, in the present case, Grade GS-13. To 
hold that an Examiner who obtained a position in violation 
of the express provisions of the Administrative Procedure 
Act to the detriment of another Examiner should now be 
permitted to obtain further benefits from such illegal action 
would be unconscionable and contrary to all law and equity. 

This general proposition applies in my case with more 
force for the reason that all Examiners who have been 
promoted in violation of the provisions of the Administra¬ 
tive Procedure Act since I have been on the Board’s staff 
have been promoted in violation of my rights to be con¬ 
sidered by the Civil Service Commission for such promo¬ 
tion. I hardly think it necessary to point out to the Board 
that I am fully qualified for promotion to either grades 
GS-14 or GS-15. I have been an Examiner for approxi- 
[279] 

mately 10 years. I was given a conditional appointment 
by the Civil Service Commission on April 11,1947 as Hear¬ 
ing Examiner, grade P-6 (now GS-13), pending further 
examination by the Civil Service Commission, and the 
promulgation of regulations by that Commission, and on 
March 10,1949, after a thorough and exhaustive investiga¬ 
tion and examination by the Civil Service Commission, I 
was given an absolute appointment by that Commission 
fully and finally confirming my qualifications as a Hearing 
Examiner under the Administrative Procedure Act. As I 
was then in service the Commission did not grade me, but 
gave me an absolute appointment for the grade I then 
occupied. 
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Under the Civil Service Commission classifications for 
Hearing Examiners, I am now, and was in the year 1950 
fully qualified for grades GS-14 and GS-15 at the time other 
Examiners on the Board’s staff were promoted on the rec¬ 
ommendation of the Board to grade GS-14 in violation of 
the provisions of the Administrative Procedure Act, and 
in violation of my right to be considered by the Civil Service 
Commission for such promotion. The Board has definitely 
recognized my right and ability to grade GS-14 by recom¬ 
mending my promotion to that grade early this year. 

Based on the above, I clearly have the right to question, 
and do now protest against the promotion of the Examiners 
who have been advanced to grade GS-14 from grade GS-13 
since I have been on the staff of the Board as such action 
clearly violates my rights under the Administrative Pro¬ 
cedure Act to be considered by the Civil Service Commis¬ 
sion for such promotion. It is unbelievable that the Board 
would knowingly permit these Examiners to further benefit 
by their illegal status to my detriment, and I am convinced 
that the Board did not give consideration to these facts at 
the time it made its determination. It is for that reason 
that I am now directing the Board’s attention to this situ¬ 
ation and requesting the Board to reconsider the action it 
has taken. 

As the Board is informed, I must perfect any appeal to 
the Civil Service Commission on or before October 25,1951. 
[280] 

I will therefore appreciate prompt consideration by the 
Board and advice as to its action. If it is necessary for the 
Board to have additional time to study this question, may 
I suggest that the notice served upon me be recalled sub¬ 
ject to service of a new notice if the Board’s action is ad¬ 
verse to my contentions. 

Respectfully submitted. 


Allen MacCuxlen, 
Trial Examiner. 
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(Caption Omitted) 

Affidavit of Plaintiff Henry C. Lawton 

[377] 

Henry C. Lawton, being first duly sworn, deposes and 
says: 

I am a plaintiff herein, a hearing examiner appointed 
pursuant to Section 11 of the Administrative Procedure 
Act and serving with the Interstate Commerce Commission. 
On May 9, 1951, I filed an appeal with the Civil Service 
Commission requesting that my present position, now allo¬ 
cated to grade GS-14, be reallocated to grade GS-15 in view 
of the fact that the duties being performed by me required 
that the higher level be assigned to such duties. 

On October 9,1951, at a meeting of all hearing examiners 
of the Interstate Commerce Commission, Mr. David S. Wol- 
man of the Personnel Classification Division of the Civil 
Service Commission advised that as to my appeal for re¬ 
classification and as to all other hearing examiners simi¬ 
larly situated, the only result of a successful prosecution 
of an appeal for a reallocation of my position to a higher 
grade would be to create an alleged vacancy in my position 
as reallocated, and that if the Interstate Commerce Com¬ 
mission chose to fill such vacancy by promotion I would 
have to compete wdth other hearing examiners for promo¬ 
tion to my reallocated position. (Exhibit 1) 

[378] 

On November 9, 1951, Fordyce W. Luikart, Chief Exam¬ 
ining and Placement Division, Civil Service Commission, 
advised me concerning my appeal for reclassification as 
follows: 

“Therefore should you prevail in your appeal for a 
favorable determination that the grade level to be as¬ 
signed for the duties being performed by you should 
be of a higher level than that presently assigned, the 
change or determination made would be one coming 
within the promotion definition as applied to hearing 
examiners. Furthermore, if such be the case, the selec¬ 
tion of the method of filling this position would then 
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become a right of your agency and should it decide to 
fill such position, by the promotion of a Hearing Exam¬ 
iner to the position, the promotion would be of a com¬ 
petitive nature open to all Hearing Examiners with 
absolute status in your agency within the competitive 
area, and of lesser grades than the grade level deter¬ 
mined to be proper as a result .of your appeal.” (Ex¬ 
hibit 2) 

If my appeal for reclassification of my present position 
were successful, under the present Hearing Examiner pro¬ 
motions regulations, I would not only lose my present 
position due to the fact that it would no longer exist, but 
I would have to compete with all other Hearing Examiners 
for promotion to my position as reallocated, that is, assum¬ 
ing the Interstate Commerce Commission chose to fill this 
newly created “vacancy” by promotion. If the Interstate 
Commerce Commission chose not to fill the “vacancy” by 
promotion I would be out of a job completely, my present 
position in grade GS-14 having vanished and the new grade 
GS-15 position being unavailable to me. 

In any event, due to the present Hearing Examiner 
regulations of the Civil Service Commission, I am pre¬ 
vented from having my present position reallocated to 
Grade GS-15 and from receiving the compensation attached 
to the position, although, if I were occupying a “non-hear¬ 
ing” examiner position I might reasonably anticipate that 
such reallocation would be made. This situation is illus¬ 
trated by a letter regarding my appeal from Robert Ram- 
speck, Chairman of the Civil Service Commission, dated 
November 27, 1951, and reading in part as follows: 

[379] 

“Normally, we investigate positions and make deci¬ 
sions where appeals have been filed without making 
investigations or surveys of other positions in the 
same organizational unit. However, we do not do so 
with respect to Hearing Examiner positions where 
promotions are or may be involved in view of our pro¬ 
motion regulations which were published on September 
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21,1951 in the Federal Register and which also appear 
on pages Zl-369 to Zl-373 of the Federal Personnel 
Manual. Under the regulations we consider the quali¬ 
fications of all Hearing Examiners in the same com¬ 
petitive area where promotions are involved and select 
the examiner or examiners to be promoted. Accord¬ 
ingly, -we cannot, as you request, make decisions with 
respect to you and Messrs. Naftalin and Williams 
before completing our survey of the other Hearing 
Examiner positions in the Section of Complaints. ” 
(Exhibit 3) 

Because of the present Hearing Examiner Regulations 
the best I can hope for is to continue doing grade GS-15 
w^ork while drawing grade GS-14 compensation, despite the 
principle of “equal pay for equal work,” and to hope that 
my present position might be reallocated and that the 
Interstate Commerce Commission might then decide to fill 
the new GS-15 position by promotion and finally that I 
might be chosen from many others for the promotion. 

And further Affiant saith not. 

Henry C. Lawton 

(Notary Certificate and Exhibits 

1 and 2 Omitted) 

[383] 

Washington, D. C. 

November 5, 1951 

Hon. Robert Ramspeck, 

Chairman, Civil Service Commission, 

Washington, D. C. 

Dear Mr. Chairman: 

The undersigned, hearing examiners of the Interstate 
Commerce Commission, have pending before your agency 
a joint appeal, No. 4368, for reclassification of our posi¬ 
tions. We were appointed to our present grade, GS-14, at 
the same time, and have occupied that position about three 
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years and eight months. We are attached to the Section 
of Complaints, Bureau of Motor Carriers. 

Our appeal was filed May 9, 1951. As we understand it, 
this procedure is specifically authorized under Section 
501(a), (3) and (4), and Section 501(b) of the Classifica¬ 
tion Act of 1949, which, insofar as pertinent, provide as 
follows: 

Sec. 501 (a) ***the commission shall have authority, 

*** to— 

(3) decide whether any position is in its appropriate 
class and grade; and 

(4) change any position from one class or grade to 
another class or grade whenever the facts warrant. 

Sec. 501 (b) Any employee or employees *** may 
request at any time that the Commission exercise the 
authority granted to it under subsection (a) and the 
Commission shall act upon such request. 

Mr. David S. Wolman, of the Personnel Classification 
Division, was assigned to investigate our appeal. He has 
requested various supplementary data, in addition to that 
furnished by us when the appeal was instituted, all of 
which data have been supplied. 

Our appeal is ripe for determination and the Civil Serv¬ 
ice Commission has all the information upon which to 
decide whether appellants have been and are performing 
work which properly should be classified GS-15. However, 
at a meeting of all hearing examiners of the Interstate 
Commerce Commission, on October 9, 1951, Mr. Wolman 
indicated that no individual appeals, such as ours, would 
be decided until a survey of all hearing examiner positions 
of the Interstate Commerce Commission had been com¬ 
pleted. This has been confirmed in subsequent conferences 
with Mr. Wolman and personnel officials of the Interstate 
Commerce Commission. 

The right of any employee, serving in a classified posi¬ 
tion, to request the Civil Service Commission to— 

decide whether any position is in its appropriate class 
and grade; 
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is an uninhibited and unlimited right, under Section 501 (b) 
of the Classification Act. The quoted section also provides 
that— 

* ## the Commission shall act upon such request. 

[384] 

This is a clear and unequivocal mandate to the Civil 
Service Commission. Under it an employee had the right 
to appeal the classification of his position directly to your 
Agency, which is required to act thereon. We do not believe 
there is compliance with the statute when action on an 
appeal such as our joint appeal is deferred pending some 
general survey of all hearing examiner positions in the 
Agency from which the appeal emanates. 

If, for any reason, our positions cannot at this time be 
permanently reclassified as GS-15, although we concede 
the existence of no such reason, we urge that the positions 
be temporarily so reclassified, pending completion of the 
general survey. Precedent for such action lies in your 
Agency’s approval of one temporary GS-15 Hearing Ex¬ 
aminer, following the decision of the Supreme Court, in 
the Riss case. We refer to our letter of May 9,1951, where¬ 
in we pointed out that such action by your Agency con¬ 
stituted recognition of the fact that cases of GS-15 level 
were being handled in the Section of Complaints. We feel 
that it is manifestly inequitable that we, who have been 
doing the work, should not have our positions reclassified 
accordingly. 

We request that our apppeal be decided at the earliest 
possible date, and that such decision be made separate and 
apart from any other positions classifications that may 
result ultimately from the general survey of all hearing 
examiner positions in the Interstate Commerce Commis¬ 
sion. In the alternative we request that we be immediately 
given temporary assignment as grade GS-15 Hearing Ex¬ 
aminers, pending completion of such general survey. We 
respectfully ask your early advice as to the action con- 
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templated by the Civil Service Commission pursuant to 
this request. 

Respectfully submitted, 

Henry C. Lawton, Hearing Examiner 
Tobias Naftalin, Hearing Examiner 
James J. Williams, Hearing Examiner 


(Caption Omitted) 

Affidavit of Plaintiff J. Edgar Snider 

[374] 

J. Edgar Snider, being first duly sworn, deposes and 
says: 

I am a plaintiff: herein, a hearing examiner appointed 
pursuant to Section 11 of the Administrative Procedure 
Act, and am serving with the Interstate Commerce Com¬ 
mission. Early in the morning of October 9, 1951, an Ad¬ 
ministrative Officer of the Interstate Commerce Commission 
notified its Hearing Examiners that the Civil Service Com¬ 
mission had requested a meeting of Hearing Examiners 
to be addressed by a representative of the Civil Service 
Commission that same morning. * 

Shortly after we had assembled a man introducing him¬ 
self as David S. Wolman told us that he would not take 
more than five minutes of our time to tell us what the 
Classification Division of the Civil Service Commission 
proposed to do under and pursuant to the regulations of 
the Civil Service Commission published in the Federal 
Register on September 21, 1951. 

He stated that the Civil Service Commission proposed 
to make a survey of Hearing Examiner positions in all 
agencies, starting with the Interstate Commerce Commis¬ 
sion because it was the largest, in point of number of Hear¬ 
ing Examiners, of all agencies and because numerous 
appeals for reclassification had been filed by its examiners. 
The purpose of such a survey was to determine whether 
the Hearing Examiner positions had been properly allo¬ 
cated. The survey would embrace, among other things, a 
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desk check to find out whether the particular examiner was 
doing the grade of work called for under his present classi¬ 
fication and if not, just what grade of work was being 
performed. 

[375] 

A summation of Mr. Wolman’s address was that since 
there was nothing in the regulations to compel the agencies 
to promote a hearing examiner, and since he was denied 
the rights given Federal employees, other than hearing 
examiners, under the Classification Act either of 1923 or 
1949, a hearing examiner was frozen in his job or in danger 
of losing it entirely in the event that it was reclassified by 
the Civil Service Commission on its own motion, at his 
request, or the request of the Agency. Since the Civil 
Service Commission has indicated it will survey the posi¬ 
tions of the Interstate Commerce Commission first, there 
is imminent danger that any or all of the hearing examiners 
in that agency are in peril. 

Among the first questions propounded to Mr. Wolman 
was whether or not such investigation was for the purpose 
of prescribing our compensation, as provided in Section 11 
of the Administrative Procedure Act, nunc pro tunc . This 
question was adroitly evaded by Mr. Wolman. 

The remainder of the session, which lasted an hour, was 
taken up with questions concerning the fate of an incum¬ 
bent examiner in a position which was ultimately reclassi¬ 
fied. Mr. Wolman stated, iterated and reiterated that the 
Classification Division was interested only in reclassifica¬ 
tion of positions and not individuals and that individuals 
were the concern of the Examining and Placement Division. 

In reply to point-blank questions as to whether or not 
the examiner would lose his position in the event his duties 
were reclassified, Mr. Wolman admitted that that was a 
distinct possibility under the regulations since if the new 
position created by such reclassification were to be filled 
by promotion all those within the competitive area of the 
agency would be eligible to compete for it. If the agency 
decided not to fill the vacancy, or to fill it by means other 
than promotion, the individual incumbent of the former 
position would become surplus. He said competitive areas 
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would be determined later by the Civil Service Commission 
and that in all probability they would be responsive to 
agency requests. 

[376] 

He agreed that under the regulations as interpreted by 
him an individual examiner would be foolhardy to appeal 
his own classification, but that if he did no action would 
be taken upon it in view of the contemplated survey. The 
final question concerned what would happen if an examiner 
should appeal his classification and be successful. The 
answer was that he could win his appeal and lose his job. 
Thereupon, without motion, the meeting was adjourned. 

And further Affiant saith not. 

J. Edgar Snider 

(Notary Certificate Omitted) 

(Caption Omitted) 

Affidavit of J. Edgar Snider 

[615] 

J. Edgar Snider, being first duly sworn, upon oath de¬ 
poses and says: 

From the standpoint of housekeeping there can be no 
question about cases being assigned by “Direction of the 
Chief Examiner” of the Interstate Commerce Commission, 
Bureau of Formal Cases. The Chief Examiner of the Inter¬ 
state Commerce Commission is a policy making officer of 
that Commission. He reports, and is primarily responsible 
to the Commissioner in charge of the Bureau. The Chief 
Examiner at this time just happens to be a Hearing Ex¬ 
aminer. His predecessors, Acting Chief Examiner McCoy 
and Chief Examiner Butler, were not Hearing Examiners 
though they served as Chief Examiner after the effective 
date of Section 11 of the Administrative Procedure Act. 

[616] 

As complaint and answer rate cases are filed with the 
Commission, the most important ones (those which are clas¬ 
sified as exceptionally difficult by the Civil Service Com¬ 
mission) are selected and recommendation is made to the 
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Commission that such cases be handled by the entire Com¬ 
mission. The cases which are accepted by the Commission 
for such handling are in turn referred to a division of the 
Commission for administrative handling by the division or 
by an individual Commissioner. 

Proceedings arising from investigations instituted by the 
Commission on its own motion are automatically assigned 
to a division for handling. 

In all proceedings handled by an individual Commis¬ 
sioner by whatever process, the Commissioner may, and 
more often than not does, select by name the examiner to 
hear and to write the report in such proceeding. That 
choice is made known to the Chief Examiner and the pro¬ 
ceeding is assigned to the designated Hearing Examiner 
by the Chief Examiner as a matter of course. 

Since, under the Civil Service Commission’s rating of 
cases, the cases assigned to individual Commissioners are 
invariably of the so-called grade 15 variety, examiners 
chosen by individual Commissioners of the agency are 
ipso facto in a favored position by agency action. 

J. EDGAR SNIDER 

(Notary Certificate Omitted) 


[593] 

UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. C. 

February 4,1952 

I certify that I have custody of the records and files of the 
Civil Service Commission and that the attached are true 
copies of job descriptions in the files of the Commission for 
the positions of Chief Hearing Examiner at the Interstate 
Commence Commission, National Labor Relations Board, 
Civil Aeronautics Board, and the Federal Communications 
Commission. 

WILLIAM C. HULL 
Executive Assistant 
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(From United States Civil Service Commission 
Position Description, Standard Form No. 75, for 
Chief Hearing Examiner, Civil Aeronautics 
Board.) 

1. Nature and Purpose of Work 

[600] 

A. Introduction 

The Chief Hearing Examiner is the director of the 
Bureau of Hearing Examiners, consisting of three divi¬ 
sions (a) Economic Proceedings Division, (b) Safety En¬ 
forcement Proceedings Division in Washington and its 
four regional offices and (c) the Docket Section. The 
Bureau is charged with the conduct and disposition of all 
formal proceedings arising under the Civil Aeronautics Act 
from the inception of such proceedings until they are 
finally disposed of by decision of the Board. The proceed¬ 
ings are of two types (1) those involving the economic reg¬ 
ulatory powers of the Board under Titles IV and X of the 
Act, including: issuance of certificates of public convenience 
and necessity covering both domestic and foreign opera¬ 
tions; issuance of foreign air carrier permits; mail, passen¬ 
ger, and property rate cases; mergers, acquisitions of con¬ 
trol ; interlocking relationship cases; and enforcement cases 
(2) Safety enforcement proceedings arising under Titles 
[601] 

VI and VII of the Act, including all disciplinary proceed¬ 
ings involving suspension or revocation of airmen certifi¬ 
cates. 

B. Duties. 

The Chief Examiner, as the administrative and super¬ 
visory head of the Bureau of Hearing Examiners, is 
charged with the duty of insuring the efficient operation of 
this organization and the thorough, yet expeditious, hand¬ 
ling of the Board’s formal proceedings. The following 
summarizes briefly the duties of the Chief Examiner in 
this position. 

1. Serves as administrative head of the Bureau, handling 
the most difficult personnel problems, making final recom- 
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mendations for promotions and appointments, and pre¬ 
senting the detail of the Bureau’s budget estimates before 
the Bureau of the Budget and appropriations committees 
of Congress, together with performing the other usual 
functions of an administrative head. 

2. Makes assignments of hearings, including decision as 
to priority of cases, location of hearing, and examiner. It 
is, of course, necessary to make assignments so as to avoid 
conflicts in engagements of parties to the cases and of 
Board representatives. 

3. Makes arrangements for oral arguments before the 
Board. This involves assignment of dates, determination 
of reasonable time for presentation of argument, appro¬ 
priate order of appearance, and the submission of sum¬ 
maries of issues for the information of the Board. 

4. Presents issues to the Board following the submission 
of the case for decision in order to facilitate the Board’s 
consideration and decision. 

5. Supervises and reviews the drafts of opinions pre¬ 
pared by examiners of the Bureau pursuant to Board in¬ 
structions. 

6. Formulates policies and maintains procedures for the 
conduct of the Board’s formal proceedings. This includes 
a constant review of the Board’s current procedures not 
only for the purpose of expediting disposition of cases 
before the Board but also for the purpose of assuring that 
these procedures meet the requirements of due process 
and the provisions of the Administrative Procedure Act. 

7. Handles contacts relative to the Board’s formal pro¬ 
ceedings with the parties thereto, United States and other 
government officials, Members of Congress, and the gen¬ 
eral public by personal interviews, telephone, or corre¬ 
spondence. 

8. Conducts hearings in the most difficult and complex 
cases which are of exceptional importance to the protec¬ 
tion of the public interest because of the highly contro¬ 
versial nature of the questions posed, the variety and 
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novelty of the issues, and the far-reaching effect of the 
decisions in such cases. 

9. Is responsible for disposition of pleadings and mo¬ 
tions, postponements, and other requests relating to for¬ 
mal proceedings. 

B. Duties (2) 

The Chief Examiner supervises generally the work of 
30 Hearing Examiners ranging in grades GS-11 through 
GS-15, 2 attorneys at grade GS-12,1 at GS-9, and 41 clerical 
[602] 

employees ranging in grades GS-3 through GS-9, or the 
work of a total of 74 employees. Because of the provisions 
of the Administrative Procedure Act, Hearing Examiners 
have an independent status and are not subject to technical 
supervision; however, they are under the administrative 
and general supervision of the Chief Examiner: Further, 
the examiners are free to consult and advise with the Chief 
Examiner not only on procedural questions which may 
arise in the course of their work but also concerning sub¬ 
stantive questions including those relating to the overall 
policy of the Board. In his general supervision of the 
Docket Section the Chief Examiner must decide unpre¬ 
cedented questions as to whether a particular document 
should be accepted, whether it should be docketed, and in 
what category it should be placed. Similarly, for the Edi¬ 
torial Unit the Chief Examiner gives only general direction 
of the regular work, but must decide major questions of 
procedure as they arise. 

2. Scope and Effect of Work 

The work of the Chief Examiner has a direct and im¬ 
portant bearing upon the policies and procedures of the 
Board. As explained previously, one of his duties is to 
keep the procedures of the Bureau of Hearing Examiners 
in line with requirements of due process as evidenced by 
the most recent court decisions. These procedures are fol¬ 
lowed in all formal proceedings and their administration 
has a direct effect upon all members of the industry sub- 
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ject to regulation and upon members of the general public 
participating in the Board’s cases. 

As presiding examiner in the most important cases, the 
initial or recommended decisions of the Chief Examiner 
necessarily have an important bearing in molding Board 
policies as they relate to regulation of the industry. These 
proceedings have a broad bearing upon the entire air trans¬ 
portation industry, affecting the stability and efficiency not 
only of the domestic route pattern and of operations there¬ 
under, but also of the international operations of American 
flag carriers. The work of the Chief Examiner also has an 
important bearing on international relationships as they 
are affected by the grant or denial of foreign air carrier 
permits. 


3. Supervision and Guidance Received 

The Chief Examiner has a very wide latitude for inde¬ 
pendent action and decision. In performing his duties as 
a Hearing Examiner he is by the terms of the Administra¬ 
tive Procedure Act wholly independent. In the adminis¬ 
tration of his function as director of the Bureau of Hearing 
Examiners he makes assignments, reaches decisions, and in 
general acts independently. If is significant that the Board 
has delegated to the Chief Examiner authority to take nu¬ 
merous substantive actions which the Act requires of the 
Board. 

4. Mental Demands 

In directing the work of the Bureau it is necessary for 
the Chief Examiner to act upon his own initiative in devel¬ 
oping procedures and reaching decisions as to the proper 
assignment of cases for hearing and taking other actions 
incident to the procedural aspects of the formal proceed¬ 
ings work. In his capacity as a Hearing Examiner the 
Chief Examiner must act upon his own initiative in the 
conduct of hearings and the preparation of initial or rec¬ 
ommended decisions of the Board. 
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In the desire to improve and simplify procedures of the 
Board the Chief Examiner is called upon to act with con¬ 
siderate originality in the development of such procedures 
as will best facilitate the disposition of the Board’s formal 
proceedings work. 

[603] 

He is also called upon to exercise an unusual degree of 
judgment in reaching decisions on all phases of the pro¬ 
cedural work. Thus, for example, the Chief Examiner is 
called upon to consider requests for postponements, ad¬ 
journments, allocations of time, order of appearances, etc., 
all of which call for prompt action and the exercise of sound 
independent judgment. 

It is highly important that the Chief Examiner be fully 
familiar with the precedents of the Board in its decisions 
in order that the examiners and others may be kept advised 
of the Board’s policies as reflected in its decisions. 

It is also highly important that the Chief Examiner be 
fully familiar with the air transportation pattern and the 
proposed amendments and additions. 

5. Personal Work Contacts 

The Chief Examiner has many personal contacts in the 
course of his work. The following is a brief summary of 
the major contacts: 

1. As head of the Bureau he is called upon to meet with 
and discuss the quasi-judicial work of the Board with Con¬ 
gressional investigatory committees and such other com¬ 
mittees as are authorized by Congress and the Chief Exec¬ 
utive. 

2. It is the duty of the Chief Examiner to justify the 
detail of the budget estimates of this Bureau before the 
Budget Bureau and the appropriations committees of Con¬ 
gress. 

3. The Chief Examiner represents the Board in contacts 
regarding the Board’s formal proceedings w r ith Members 
of Congress, representatives of other Government agencies, 
representatives of foreign governments, the general public, 
interested parties to formal proceedings, city representa- 
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tives, civic organizations, and individual citizens. In this 
work he is called upon to discuss and explain the Board’s 
procedures and policies, the status of pending cases, and 
the procedure to be followed in making presentations to 
the Board. 

4. The Chief Examiner is called upon to confer with rep¬ 
resentatives of the State Department and the White House 
in those cases having a bearing upon international agree¬ 
ments and relationships. 

[626] 

UNITED STATES OF AMERICA 
FEDERAL P0W 7 ER COMMISSION 

Commissioners 

Claude L. Draper, Acting Chairman 
Basil Manly, John W. Scott and Clyde L. Seavey, 
Leland Olds not participating. 

September 30, 1941 

Order Authorizing Commissioners and 
Others to Preside at Hearings 


It is ordered that: 

(a) The Chairman, or Acting Chairman, be and he is 
hereby authorized to designate a Commissioner, 
the Chief Trial Examiner, trial examiner, or other 
member of the Commission’s staff, to preside in 
each matter set for public hearing by the Com¬ 
mission ; 


[625] 

I, Leon M. Fuquay, Secretary of the Federal Power Com¬ 
mission, and official custodian of the records of said Com¬ 
mission, do hereby certify that the attached two pages are 
a true copy of order dated September 30, 1941, adopted by 
the Commission Authorizing Commissioners and Others to 
Preside at Hearings, and that the Commission has not to 
date revoked or rescinded said order. 
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In witness whereof I have hereunto subscribed my 
name and caused the seal of the Federal Power Com¬ 
mission to be affixed this 8th day of February A. D., 
1952, at Washington, D. C. 


/s/ Leon M. Fuquay, 
Secretary. 


[629] 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


Certificate 


I, T. J. Slowie, Secretary of the Federal Communications 
Commission and having custody of its official records, CER¬ 
TIFY that the duly published and current Rules and Regu¬ 
lations of the Commission provide in part as follows: 


0.112. Authority delegated. Except as otherwise 
ordered by the Commission, the Motions Commissioner 
shall act upon the following matters: 

(a) The designation of hearing officers to preside at 
hearings and the time and place of such hearings. * ’ 







®ntteb States Court of appeals 


AN APPEAL FROM THE JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


brief of the interstate commerce commission, 

AMICUS CURIAE 



EDWAfiD ML BETDY, 

Chief Counsel, 

Interstate Commerce Commission. 





INDEX 


Page 

STATEMENT OF THE CASE__ 2-6 

ARGUMENT___ 2-28 


1. The District Court erred in finding that the legis¬ 
lative plan of Section 11 of the Administrative 
Procedure Act contemplates no distinction 
between hearing examiners in any given agency 
based on the difficulty and importance of the 


work they perform.... 6-23 

2. The District Court erred in finding that regulation 
No. 34.12 relating to rotation of examiners is 

inva’id_24-28 

APPENDIX A: 

Section 11—Administrative Procedure Act; General 
Schedule—Basic Compensation Schedules—Execu¬ 
tive Departments, Etc.. 29-32 

APPENDIX B: 

Excerpts from Attorney General Committee’s Report 

Senate Document No. 8_33-34 

APPENDIX C: 

Subsequent exclusion of immigration proceedings 

from Administrative Procedure Act_ 35 

APPENDIX D: 

Excerpts from hearings and testimony favoring a 

flexible salary range_36-41 

CASES CITED 

Morgan v. United States, 298 U. S. 468- 7 

Pennsylvania R. Co. v. Stineman Coal Mining Co., 242 U. S. 298- 19 

Phillips v. Grand Trunk Ry. Co., 236 U. S. 662- 19 

United States v. American Trucking Associations, 310 U. S. 534_ 10 

Wong Yang Sung v. McGrath, 339 U. S. 33- 28, 35 

(i) 


209852 - 52 - 


1 















Untteb states Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 11421 


AN APPEAL FROM THE .JUDGMENT OF THE ' UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Robert Ramspeck et al., appellants v. Federal Trial Ex¬ 
aminers Conference et al., appellees 


BRIEF FOR INTERSTATE COMMERCE COMMISSION AMICES 

CERIAE 


The Interstate Commerce Commission, leave of this Court 
having first been granted, files this brief as amicus curiae sup¬ 
porting the appeal in the above-entitled cause. 

If the decision and order of the lower Court are not reversed, 
the work of the Interstate Commission will be disrupted, the 
decision in cases before the Commission will be retarded, and 
the costs of administering tfie Commission’s work will be 
substantially increased. 

This brief will be directed to the findings of the lower 
Court that the Civil Service Commission is without authority 
to classify hearing examiners within any given agency into 
grades; that the Civil Service Commission is without author¬ 
ity to promulgate regulations governing promotions wdthin an 
agency from one grade to another; and that the Civil Service 
Commission lacks authority to require rotation of cases within 
an agency only among examiners of the same grade in accord¬ 
ance with a prior estimate of the difficulty and importance of 
each case. 


( 3 ) 
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STATEMENT OF THE CASE 


This litigation arose in the United States District Court for 
the District of Columbia, upon complaint of a group of 25 
hearing examiners employed by several government agencies, 
joined in by the Federal Trial Examiners Conference, seeking 
an injunction against the members of the Civil Service Com¬ 
mission and the members of the National Labor Relations 
Board to enjoin the enforcement of regulations covering the 
appointment, compensation, and removal of hearing examiners. 

Particulars of the complaint and the grounds upon which it 
is sought to sustain the suit are based on the provisions of 
Section 11 of the Administrative Procedure Act, 5 U. S. Code 
1010, set forth in appendix A hereto. 

That section in substance provides for the appointment, 
subject to the Civil Service and other laws to the extent not 
inconsistent wdth the Administrative Procedure Act, by and for 
each agency, of as many qualified and competent hearing ex¬ 
aminers as may be necessary for proceedings pursuant to sec¬ 
tions 7 and S of that Act, who shall be assigned to cases in 
rotation so far as practicable and shall perform no duties in¬ 
consistent with their duties and responsibilities as hearing ex¬ 
aminers. Such examiners are to be removable by the agency 
in which they are employed only for good cause established and 
determined by the Civil Service Commission, after opportunity 
for hearing and upon the record thereof. Examiners are to 
receive compensation prescribed by the Civil Service Commis¬ 
sion independently of agency recommendations or ratings and 
in accordance with the Classification Act of 1923, as amended, 
with certain exceptions. Agencies occasionally or temporarily 
insufficiently staffed may utilize examiners selected by the 
Civil Service Commission from and wdth the consent of other 
agencies. 

In its decision of March 4, 1952, the District Court held in¬ 
valid and set aside the Civil Service Commission’s Regulations 
34.4, 34.10, 34.12, and 34.15. These rules and regulations are 
as follows: 

34.4 Promotion. —(a) From a Hearing Examiner 
position. When an agency decides that a Hearing Ex¬ 
aminer position should be filled by the promotion of 
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one of its Hearing Examiners, the Commission will se¬ 
lect the Examiner who is to be promoted. To be eligible 
to compete for promotion Hearing Examiners must be 
serving in the agency, in the area of competition desig¬ 
nated by the Commission, under absolute appointments, 
in grades lower than the position to be filled. In addi¬ 
tion, Hearing Examiners must meet the current recruit¬ 
ing standards (including the requirement of at least one 
year of experience of a level of difficulty comparable 
to that of the next lower grade). After examining the 
qualifications of all candidates, the Commission will 
select the best qualified. The Hearing Examiner se¬ 
lected by the Commission must be promoted not later 
than the beginning of the second pay period following 
the period in which the Commission’s decision is reached 
unless the Commission directs that the promotion be 
delayed pending adjudication of appeals. Once an 
agency elects to have a position filled by promotion and 
the Commission undertakes an examination to fill the 
position, the Hearing Examiner selected by the Com¬ 
mission must be promoted. 

(b) From a position other than a Hearing Examiner 
position. When an agency desires to fill a vacancy in 
a Hearing Examiner position by the promotion of an 
employee who is serving in a position other than a Hear¬ 
ing Examiner position, with competitive status but with¬ 
out absolute status as a Hearing Examiner, it shall sub¬ 
mit the name of the person to the Commission with an 
application form executed by him. The Commission 
will rate the qualifications of the applicant in accordance 
with the experience and training requirements of the 
open competitive examination (except the maximum 
age requirement) including an investigation of charac¬ 
ter and suitability. If on the basis of the rating as¬ 
signed, the applicant would be within reach for certifica¬ 
tion if his name were on the open competitive register 
with the same rating, the Commission will approve the 
promotion; otherwise it will disapprove the request. 
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34.10 Compensation. —(a) Hearing Examiner po¬ 
sitions shall be allocated by the Commission in accord¬ 
ance with the regulations and procedures adopted by the 
Commission for allocations under the Classification Act 
of 1949. Allocations shall be made independently of 
agency recommendations and ratings. 

(b) Hearing Examiners shall receive within-grade 
salary advancements in accordance with Part 25 of this 
chapter: Provided, That the requirement of a satisfac¬ 
tory or better performance rating shall not apply. 

34.12 Rotation of Examiners. —Insofar as practi¬ 
cable, Examiners shall be assigned in rotation to cases of 
the level of difficulty and importance that are normally 
assigned to positions of the salary grade they hold. 

34.15 Reductions in force. —(a) Retention credits. 
Retention credits for purposes of reductions in the force 
of Hearing Examiners are credits for length of service in 
determining retention order in each retention subgroup. 
They are computed by allowing one point for each full 
year of Federal Government service. 

(b) Retention preference, classification. For the 
purpose of determining relative retention preference in 
reduction in force, Hearing Examiners shall be classi¬ 
fied according to tenure of employment in competitive 
retention groups and subgroups in the manner pre¬ 
scribed in Section 20.3 of the Retention Preference Reg¬ 
ulations for Use in Reductions in Force (Part 20 of this 
chapter): Provided, That no distinction will be made 
in subgroups on the basis of a satisfactory or better per¬ 
formance rating as opposed to performance ratings of 
less than satisfactory. 

(c) Status of Hearing Examiners who are reached in 
reduction in force. When a Hearing Examiner has been 
separated, furloughed, or reduced in rank or compensa¬ 
tion because of a reduction in force, his name shall be 
placed at the top of the open competitive register for 
the grade in which he formerly served and for all lower 
grades. W’hen more than one Hearing Examiner is af¬ 
fected, the qualifications of the several Hearing Exam- 
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iners shall be rated by the Commission and relative 
standing at the top of the register will be on the basis of 
these ratings. 

(d) Appeals. (1) • Any Hearing Examiner who feels 
that there has been a violation of his rights under the 
regulations governing reductions in force may appeal to 
the Commission (attention, Chief Law Officer) within 
10 days from the date he received his notice of the action 
to be taken. 

(2) Each appeal shall state clearly the grounds on 
which it is based, whether error in the records; violation 
of the rule of selection; restriction of the competitive 
area or level; disregard of a specified right under the law 
or regulations; or denial of the right to examine the 
regulations, retention register, or records. 

(3) The agency in which the Hearing Examiner is 
employed shall be notified of the appeal and shall be 
allowed to file an answer thereto. 

(e) Retention preference regulations. The Reten¬ 
tion Preference Regulations For Use in Reductions in 
Force (Part 20 of this chapter), except as modified by 
this section, shall apply to reductions in the force of 
Hearing Examiners. 

By the same decision, the District Court sustained Rule and 
Regulation 34.3 (c), which provides: 

(c) Appointment of incumbents of newly allocated 
Hearing Examiner positions. An Employee who is serv¬ 
ing in a position which is allocated as a Hearing Exam¬ 
iner position on the basis of legislation, Executive order 
or decision of a court after June 11, 1947, may be ap¬ 
pointed as a Hearing Examiner if he has a competitive 
status or was serving in an excepted position under a 
permanent appointment; he was serving in the position 
on the date of the legislation, Executive order or deci¬ 
sion of the court on which the allocation of the position 
is based; a recommendation for his appointment is re¬ 
ceived by the Commission from the agency concerned 
not later than six months after the date of the legisla¬ 
tion, Executive order or decision of the court and his 
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qualifications for the position are approved by the Com¬ 
mission. In emergency situations, when the needs of 
the service require it, the Commission will authorize 
conditional appointments of employees pending final 
decision on their eligibility for absolute appointment 
under this paragraph. 

By order of May S, 1952, the District Court decreed enforce¬ 
ment of the decision and denied a stay pending appeal. On 
May 28, 1952, this Court granted a stay pending the final dis¬ 
position of this appeal or the further order of this Court, and set 
the matter of briefs and argument down for early action. 

ARGUMENT 

1. The District Court erred in finding that the legislative plan 
of Section 11 of the Administrative Procedure Act con¬ 
templates no distinction between hearing examiners in 
any given agency based on the difficulty and importance 
of the work they perform 

In his memorandum of March 4,1952, the lower Court found 
that “the legislative plan of Section 11 of the Act contemplates 
no distinction between hearing examiners in any given agency 
based on the difficulty and importance of the work they per¬ 
form’’. We contend that the Court erred in this finding and 
that the legislative plan, in fact, contemplates that there shall 
be distinctions in grade between hearing examiners based on 
the difficulty and importance of the work performed. 

The Interstate Commerce Commission is the oldest of the 
Federal regulatory commissions. The Act to Regulate Com¬ 
merce, now' the Interstate Commerce Act, was enacted in 1887. 
As an arm of the Congress, the Commission is charged wdth the 
duty of carrying out in detail the general standards or rules of 
conduct prescribed by the Interstate Commerce Act and related 
statutes under the Constitutional powers of Congress to regu¬ 
late interstate and foreign commerce. Its functions are quasi¬ 
legislative and quasi-judicial. “The volume of work of the 
Interstate Commerce Commission considerably exceeds that 
of any other agency.” 1 

1 Page 314, Final report of the Attorney General’s Committee, Sen. Doc. 
No. 8, 77th Cong., 1st Sess., herein cited as “Att. Gen. Com. Rep.” 
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Initially, hearings in proceedings before the Interstate Com¬ 
merce Commission were before the Commission itself or be¬ 
fore individual Commissioners. As the burden of conducting 
hearings became heavier, it was clear that some substitute for 
hearings before the Commission or before individual Commis¬ 
sioners had to be devised. In 1906, the Act to Regulate Com¬ 
merce was amended to authorize the Commission to employ 
special agents or examiners with power to administer oaths, 
examine witnesses, and receive evidence. This amendment is 
now section 20 (10) of the Interstate Commerce Act. The 
duties of examiners appointed under the 19C6 amendment were 
very similar to those of masters in chancery. The examiners 
presided at hearings in proceedings assigned to them and usu¬ 
ally prepared reports, known as proposed reports, which were 
served on the parties. The proposed reports contained the 
examiners’ findings of fact and recommendations concerning 
the ultimate findings which they believed the Commission 
should make in the proceedings. The proposed reports were 
subject to exceptions by the parties and provision was made 
for the filing of replies to the exceptions. This examiner pro¬ 
cedure was received favorably by the Courts. 2 

The work of the Interstate Commerce Commission is ad¬ 
ministered by bureaus set up along functional lines to deal with 
the complex functions of the Commission. 3 As the need for 
additional examiners arose in a particular bureau, additional 
examiners generally were employed and assigned to the bureau 
and trained in the bureau’s work. At times examiners in one 
bureau were transferred to other bureaus, but in the main, the 
examiners in each of the bureaus are specialists in that bureau’s 
work. As part of its examiner-training program, examiners 
newdy assigned to a bureau were given the simpler cases, and 
as they acquired skill and experience in the work of the bureau, 
they were assigned to more difficult and important cases in the 
bureau and advanced in grade. 


1 This proposed report procedure was characterized as “a practice found 
to bo of great value in proceedings before the Interstate Commerce Commis¬ 
sion” by Chief Justice Hughes .—Morgan v. United States, 29S U. S. 468, 478. 
* 49 C. F. R. O. 7. 

200852—52-2 
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At present the Interstate Commerce Commission has 115 
hearing examiners appointed under the Administrative Pro¬ 
cedure Act as follows: 


Number in each crade 


Grade 

Bureau of 
Finance 

Bureau of 
Formal 
Cas-s 

Bureau of 
Motor 
Carriers 

Total 

GS-15.... 


11 

1 

12 

C.S-14... 

4 

11 

11 

26 

GS-13_ ___ 

4 

5 

23 

32 

GS-12_ 

3 

9 

19 

31 

GS-11... 

1 


13 

14 



Total.__ 

12 

3G 

67 

115 



The training and experience of the hearing examiners in 
the Commission's Bureau of Finance has been almost entirely 
with respect to corporate structures, reorganization of rail¬ 
roads. the issuance of certificates of public convenience and 
necessity to railroads to construct or abandon lines, and related 
matters. The experience of the hearing examiners in the Com¬ 
mission’s Bureau of Formal Cases has been largely in com¬ 
plaints against and investigations into railroad, water-carrier, 
and freight-forwarder rates and charges, applications by water 
carriers and freight forwarders for operating authorities, and 
related matters. The experience of the hearing examiners in 
the Bureau of Motor Carriers has been mainly in applications 
by motor carriers and brokers for operating authorities, com¬ 
plaints against and investigations into motor carrier rates and 
charges, applications by motor carriers to purchase, lease, or 
control motor-carrier operating rights and properties, and 
related matters. With relatively few exceptions, the hearing 
examiners assigned to each of the bureaus have only a general 
knowledge of the work of the other Bureaus. 

Section 11 of the Administrative Procedure Act provides 
that hearing examiners shall receive compensation prescribed 
by the Civil Service Commission in accordance with the Classi¬ 
fication Act of 1923, as amended. Subsequent to the enact¬ 
ment of the Administrative Procedure Act, the Classification 
Act of 1923 was amended and at present the basic compensa- 
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tion schedules for hearing examiners in the Interstate Com¬ 
merce Commission, grades GS-11 to GS-15, are set forth in 
5 U. S. C. 1112 and are reproduced in Appendix A. 

The Congressional declaration of policy with respect to the 
plan for classification of positions and for rates of basic com¬ 
pensation is contained in 5 U. S. C. 1071, and is as follows: 

It is the purpose of this chapter to provide a plan for 
classification of positions and for rates of basic com¬ 
pensation whereby— 

(1) in determining the rate of basic compensation 
which an officer or employee shall receive, (A) the 
principle of equal pay for substantially equal work shall 
be followed, and (B) variations in rates of basic com¬ 
pensation paid to different officers and employees shall 
be in proportion to substantial differences in the dif¬ 
ficulty, responsibility, and qualification requirements of 
the work performed and to the contributions of officers 
and employees to efficiency and economy in the service; 
and 

(2) individual positions shall, in accordance with 
their duties, responsibilities, and qualification require¬ 
ments, be so grouped and identified by classes and grades, 
as defined in section 1091 of this title, and the various 
classes shall be so described in published standards, as 
provided for in section 1094 of this title, that the result¬ 
ing position-classification system can be used in all 
phases of personnel administration. Oct. 28, 1949, c. 
782, Title I, § 101, 63 Stat. 954. 

The lower Court found difficulty in distinguishing between 
varying degrees of difficulty. These various degrees of dif¬ 
ficulty are a part of the general schedule set forth in the 
statute and reproduced as Appendix A. These degrees of dif¬ 
ficulty and responsibility are as follows: 

GS-11 Marked difficulty and responsibility. 

GS-12 Of very high order of difficulty and responsi¬ 
bility. 

GS-13 Unusual difficulty and responsibility. 
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GS-14 Exceptional difficulty. 

GS-15 Outstanding difficulty. 

The general schedules apply to all Government employees in 
the professional and scientific services, and to the clerical, 
administrative, and fiscal service. They are the statutory 
standards which the Civil Service Commission must apply, 
and there is no intent of Congress that they should not be 
applied to all legal positions—hearing examiners as well as 
lawyers—economists, physicians, accountants, scientists, and 
others. 

The function of the Courts in interpreting statutes is set 
forth with clarity in Justice Reed’s opinion in United States 
v. American Trucking Associations, 310 U. S. 534 at pages 
542 to 544, as follows (footnotes omitted): 

In the interpretation of statutes, the function of the 
courts is easily stated. It is to construe the language 
so as to give effect to the intent of Congress. There 
is no invariable rule for the discovery of that intention. 
To take a few words from their context and with them 
thus isolated to attempt to determine their meaning, 
certainly would not contribute greatly to the discovery 
of the purpose of the draftsmen of a statute, particularly 
in a law drawn to meet many needs of a major occu¬ 
pation. 

There is, of course, no more persuasive evidence of 
the purpose of a statute than the words by which the 
legislature undertook to give expression to its wishes. 
Often these words are sufficient in and of themselves to 
determine the purpose of the legislation. In such cases 
we have followed their plain meaning. When that 
meaning has led to absurd or jutile results, however, 
this Court has looked beyond the words to the purpose 
of the act. Frequently, however, even when the plain 
meaning did not produce absurd results but merely an 
unreasonable one “plainly at variance with the policy 
of the legislation as a whole” this Court has followed 
that purpose, rather than the literal words. When aid 
to construction of the meaning of words, as used in the 
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statute, is available, there certainly can be no “rule of 
law” which forbids its use, however, clear the words 
may appear on “superficial examination.” The inter¬ 
pretation of the meaning of statutes, as applied to 
justiciable controversies, is exclusively a judicial func¬ 
tion. The duty requires one body of public servants, 
the judges, to construe the meaning of what another 
body, the legislators, has said. Obviously there is 
danger that the courts’ conclusion as to legislative 
purpose will be unconsciously influenced by the judges’ 
own views or by factors not considered by the enacting 
body. A lively appreciation of the danger is the best 
assurance of escape from its threat but hardly justifies 
an acceptance of a literal interpretation dogma which 
withholds from the courts available information for 
reaching a correct conclusion. Emphasis should be 
laid, too, upon the necessity for appraisal of the pur¬ 
poses as a whole of Congress in analyzing the meaning 
of clauses or sections of general acts. A few words of 
general connotation appearing in the text of statutes 
should not be given a wide meaning, contrary to a 
settled policy, “excepting as a different purpose is 
plainly shown.” [Emphasis supplied.] 

It is clear that the Congress, in enacting Section 11 of the 
Administrative Procedure Act, contemplated that the ex¬ 
aminers within an agency would be placed in different grades 
and that there should be promotion from one grade to another, 
as presently will appear. 

A Senate document titled “Administrative Procedure Act— 
Legislative History,” No. 248, 79th Cong. 2d Sess., contains 
among other things, the reports of both Senate and House com¬ 
mittees on the Administrative Procedure Act, and the Con¬ 
gressional Record proceedings thereon in both Houses. For 
convenient reference that document will be cited herein as 
“Leg. Hist.” In the Senate Committee report (Leg. Hist. p. 
190) it was stated: “In the framing of the bill herewith reported 
(S. 7), your committee has had the benefit of the factual studies 
and analyses prepared by the Attorney General’s Committee.” 
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[Emphasis supplied.] The latter committee stated (Att. Gen. 
Comm. Rep. p. 314): 

So. too. in every agency individual matters arise which 
consume the attention and energies of heads and staff to 
a far greater measure than do the ordinary cases. 

Some illustrations of the foregoing found by the committee 
are set out in Appendix B. Those excerpts particularly show a 
wide variety in the importance of proceedings handled by the 
Interstate Commerce Commission, the significance of which 
fact will later appear. 

The Attorney General’s Committee also made a study of the 
varying grades of examiners in the different agencies, finding 
that they had been “allocated to grades carrying annual salaries 
of $2,000 to $9,000” (Att. Gen. Com. Rep. p. 375). Thus it is 
apparent that the Committee not only was aware that the 
importance of proceedings varied greatly in a single agency, 
but also that salaries were varied accordingly. That is signifi¬ 
cant to remember in the light of subsequent developments. 

As a result of the Attorney General Committee’s delibera¬ 
tions two recommended bills emerged. One, sponsored by 
Messrs. McFarland, Stason. and Vanderbilt, was referred to as 
the “minority” bill. The other one, sponsored by the remain¬ 
ing members (except Judge Groner who objected to both bills), 
was known as the “majority” bill. In a general way the first 
differed from the second in that it provided a more elaborate 
code of administrative procedure. Subsequently the minority 
and majority bills became S. 674 and S. 675, respectively, in the 
77th Congress, and hearings thereon before a subcommittee of 
the Senate Committee on Judiciary were held in April-July 
1941, herein cited as “Hearings.” 

In one particular of special significance the two bills differed 
sharply. The minority bill, S. 674, provided a flexible range 
of salaries from $3,600 to $9,000, whereas the majority bill, 
S. 675, specified hearing commissioners’ salaries should be 
$7,500; chief hearing commissioner, $8,500; and, as to cases of 
uncomplicated character, commissioners hearing them would 
receive $5,000. 
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Particular attention is invited to the fact that the proposed 
authorization in S. 674 * to fix a “salary scale” for hearing com¬ 
missioners, was completely flexible, namely, for “each agency, 
or type of functions, or cases involved.” This is additionally 
significant in the light of testimony to which reference later 
will be made. 

Even S. 675 5 recognized that cases can be of “uncomplicated 
character”, for a separate authorization was made concerning 
them, “examples” of “uncomplicated cases” being described: 

The cases coming before the Bureau of Marine In¬ 
spection and Navigation (disciplinary), the Civil Aero¬ 
nautics Board (revocation of airmen’s certificates), the 
Division of Public Contracts (violation cases), and the 
Immigration and Naturalization Service may be ex¬ 
amples. (Footnote 4 Att. Gen. Com. Rep. 46.) 

Respecting the reference to the Immigration and Naturaliza¬ 
tion Service, it is interesting to observe that Congress made 
inapplicable the hearing-examiner provisions of the Adminis¬ 
trative Procedure Act to immigration cases, because of the cost 
involved. See Appendix C for legislative documentation. 

4 8. 6‘7^. Sec. 300(c) (2). Hearing commissioners shall receive an annual 
salary of not less than $3,600 or more than $9,000, to be paid from the avail¬ 
able funds of the agency for which they are appointed or to which they 
are assigned. The Office [of Federal Administrative Procedure] shall fix, 
and may adjust from time to time, the appropriate salary scale for the 
hearing commissioners of each ayency or type of functions , or cases involved; 
and except as the salaries of hearing commissioners in office may be affected 
by such general adjustments in salary scales or appointment of such com¬ 
missioners to different grades, the salary of any hearing commissioner shall 
not be increased or diminished during his [12-year] term of office otherwise 
than by operation of an Act of Congress (Att. Gen. Com. Rep. 238; Hear¬ 
ings 32: emphasis supplied). 

5 8. 675. Sec. 302 (2). Salaries. The salary of a hearing commissioner 
shall be $7,500 per annum and of a chief hearing commissioner, $S,500 per 
annum, and shall be paid from appropriations for salaries and contingent 
expenses of the agencies to which they may be appointed; but if the Director 
of Federal Administrative Procedure shall certify, upon application of any 
agency, that certain of the cases coming before that agency are of an un¬ 
complicated character, it shall be permissible to fix the salaries of hearing 
commissioners assigned to such cases at $5,000 per annum, and such hearing 
commissioners shall be assigned to no other type of cases. (Att. Gen. Com. 
Rep. 196; Hearing, 21.) 
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Other cases of lesser importance and uncomplicated character 
respecting which lower salary scales would apply are reflected 
in Appendix B. 

We turn now to the hearings on S. 674 and S. 675. In pass¬ 
ing, it should be noted that those hearings also covered S. 918 
under the terms of which presiding officers to conduct formal 
hearings would be appointed by the appropriate United States 
District Court judge. As that proposal was completely re¬ 
jected, as well as repudiated by the American Bar Association 
(Hearings, p. 396, footnote 16), it need not further be 
considered. 

The following testimony of Hon. Robert E. Healy, Member, 
Securities and Exchange Commission, is typical: 

As to the salaries of hearing commissioners, we believe 
the flexible provisions of S. 674 are preferable to the 
strict classification of hearing commissioners into two 
salary groups contemplated by S. 675. # * * Our 
observation leads us to believe that the sliding scale is 
the more sensible arrangement, because there are some 
of our cases that are not of the same difficulty as others. 
It has been our experience that men of less experience 
and less ability can handle those types of cases, so that 
the sliding scale arrangement seems to be the more sen¬ 
sible one. (Hearings 400, 354; emphasis supplied.) 

Testimony along the same line (see Appendix D) was given 
on behalf of the Federal Power Commission, Bureau of Marine 
Inspection and Navigation, Immigration and Naturalization 
Service, Interstate Commerce Commission, Department of the 
Interior, National Association of Railroad and Utilities Com¬ 
missioners, Association of Interstate Commerce Commission 
Practitioners, Southern Traffic League, North Carolina Traf¬ 
fic League, National Industrial Traffic League, and Association 
of American Railroads. The Solicitor for the last-named asso¬ 
ciation, Mr. Carter Fort, particularly spelled out a convincing 
argument in support of a flexible range of salaries, when he 
said: 

Looking to the future, it seems almost certain that the 
[Interstate Commerce] Commission would be severely 
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handicapped in its efforts to develop skillful and experi¬ 
enced hearing officers. It now obtains young men from 
its own force or through competitive examination, sub¬ 
ject to civil service requirements, and their ad¬ 
vancement depends upon experience and proven abil¬ 
ity. * * * The work of the hearing officer for the 

Interstate Commerce Commission is highly specialized. 
It requires not only much technical knowledge and ex¬ 
perience within a special field but involves a great deal 
of drudgery and detail. There are many features of it 
which would not be attractive to a man of middle age 
whose previous work had been of a different character. 
For duties of this kind, it ordinarily is better to train and 
develop men within an organization rather than to at¬ 
tempt to obtain them from outside sources and put them 
at once in positions of power and responsibility. 
(Hearings, 912.) 

In finding for a single salary grade, the Court below appar¬ 
ently would give no effect to, and ignore the forceful and cu¬ 
mulative weight of the above-mentioned testimony in favor of 
a flexible salary scale. But it seems clear that the Congress 
did not intend to ignore such testimony. For the House Com¬ 
mittee said in its report: 

It can be said fairly that no point raised by any agency 
in those very lengthy and detailed hearings has not been 
given full consideration in the drafting of the present 
bill, and indeed in almost every instance the present 
bill avoids the difficulties which Government agencies 
then feared. (Leg. Hist. 247.) 

Both Committees also stated that the reported bill was de¬ 
signed to work ‘‘within the framework of the civil service” (Leg. 
Hist. 193, 246), and that— 

In the matter of examiner’s compensation the section 
[11] adds greatly to the [Civil Service] Commission’s 
powers and function. It must prescribe and adjust ex¬ 
aminers’ salaries, independently of agency ratings and 
recommendations. The stated inapplicability of speci- 

209S52—52-3 
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fied sections of the Classification Act carries into effect 
that authority. The Commission would exercise its 
powers by classifying examiners’ positions and, upon 
customary examination through its agents, shift exam¬ 
iners to superior classifications , or higher grades as their 
experience and duties may require. (Leg. Hist. 215; 
2S0-2S1; emphasis supplied.) 

Amplifying the House Committee report on the floor of the 
House the following significant statement was made by Con¬ 
gressman John W. Gwynne, an active minority member of the 
Committee, and long an active member of the American Bar 
Association: 

The salaries of the examiners are fixed by the Civil 
Service Commission and promotions and increases are 
also fixed by that commission. (Leg. Hist. 374; House 
proceedings; emphasis supplied.) 

Under the opinion of the Court below there could be no “pro¬ 
motions,” because all examiners within a given agency would 
be in the same grade. 

Still another significant contribution to the legislative his¬ 
tory occurred in October 1945 and subsequently became inte¬ 
grated on the floors of both Houses with the final stages of 
enactment. On the Senate floor Senator McCarran stated 
(Leg. Hist. 301): 

The Attorney General has reported favorably on this 
bill, and I call the attention of the Senate to the text 
of the Attorney General’s report, which appears as Ap¬ 
pendix B (Leg. Hist. 223) of the committee’s report. 

In the statement dated October 19, 1945, referred to by 
Senator McCarran, the then Attorney General, and now Jus¬ 
tice, Tom Clark stated: 

It is contemplated that the Civil Service Commission, 
which is empowered under the provisions of section 11 
to prescribe salaries for hearing officers, will establish 
various salary grades in accordance with the nature and 
importance of the duties performed and will assign those 
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in the lower grades to duties now performed by em¬ 
ployees in the lower brackets. (Leg. Hist. 228; emphasis 
supplied.) 

Note, in the foregoing, the emphasis on the individual and not 
the agency, and that the individual would be assigned to one 
of “various salary grades” depending upon the “nature and 
importance of the work performed”, and that the existence of 
“lower grades” and “lower brackets” was clearly recognized. 
Obviously, the thoughts there expressed are inconsistent with 
the prescription of a single grade, as found by the Court below. 

Also Senator McCarran inserted in the record a statement 
by Mr. Willis Smith, President of the American Bar Associa¬ 
tion,® wherein Mr. Smith (now Senator Smith) stated: 

This final draft was submitted to the Attorney General 
for his formal perusal. He not only reported that the 
proposal was not objectionable but recommended its 
enactment in a strong statement on October 19, 1945. 
(Leg. Hist. 297; emphasis supplied). 

The report of the House committee also referred with approval 
to that same statement of now Justice Clark, dated October 
19, 1945. (Leg. Hist. 249.) 

Although it does not clearly appear in his opinion, it is 
possible that the Court below may have been unduly influenced 

*An earlier expression of bar association views was that of Mr. Thomas 
B. Gay, Chairman, House of Delegates, American Bar Association, who, 
commenting on the relative merits of S. 674 and S. 675 said, in referring 
to principles of his organization: 

“Senate bill No. 674, now before this honorable body, seems to the House 
of Delegates most nearly to embody these principles.” (Hearings, 989.) 

S. 674, it will be remembered, contained the flexible salary provisions. 
Another indication of bar association view’s was reflected in an article 
from DICTA, official publication of the Denver and Colorado Bar Associa¬ 
tions, which Senator Johnson of Colorado, now Chairman of the Committee 
on Interstate and Foreign Commerce, had inserted in the record in the 
closing minutes before S. 7 was passed by the Senate. In that article 
the pending bill was described and the statement made that the examiners 
therein provided are to be— 

“appointed subject to the civil service or other laws, at salaries ranging 
from $3,000 to $9,000." (Leg. Hist. 333.) 

This is another indication of bar association understanding of the flexible 
range of salaries in the pending legislation. 
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by the thoughts of Mr. Dean Acheson, a member of the Attor¬ 
ney General’s Committee, who, in testifying for an inflexible 
salary, said: 

I think it would be just as unthinkable [for the 
Office of Administrative Procedure to fix salaries] as 
would be a provision which would permit the Adminis¬ 
trator of the United States Courts to vary the salaries 
of the Federal Judges according to the volume and diffi¬ 
culties of the cases coming before such judges. After 
all, we know that the cases coming before judges 
vary in complexity from area to area. Yet the tradition 
of independence has long since settled the question 
that their salaries shall be fixed without variation. 
(Hearings 835.) 

The foregoing is a point of view, but from what already 
has been pointed out as to the legislative history, it is sub¬ 
mitted that the Congress deliberately rejected Mr. Acheson’s 
view in favor of a flexible range of salaries to be prescribed by 
the Civil Service Commission. 

Another angle which may have unduly influenced the lower 
Court was too much reliance upon arguments about “inde¬ 
pendence’’ of the examiners. For instance, the then Acting 
Attorney General. Mr. Francis Biddle, a member of the At¬ 
torney General’s Committee majority favoring the inflexible 
salary provisions of S. 675, felt that: “The inflexibility of fixing 
a high salary for these positions will create a kind of internal 
independence.” (Hearings, p. 1435.) At the same time, how¬ 
ever, he recommended (Hearings, p. 1436) what he deemed to 
be a “very important” and “fundamental” amendment as a 
result of which in only the “prosecuting types of cases there 
must be a hearing commissioner.” Prosecuting cases he de¬ 
fined to be “cases instituted on its own motion by an agency 
looking toward the imposition of a statutory penalty or sanc¬ 
tion for violation of a statute or a regulation.” (Hearings, p. 
1436.) In recommending such amendment, he was but re¬ 
flecting some of the attitude of the Attorney General’s Com¬ 
mittee when, in its final report, it commented as follows on the 
limited scope of its legislative recommendations: 
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The [legislative] recommendations just summarized 
and explained are intended by the Committee to be 
broadly applicable to all agencies which utilize the 
formal hearing process in adjudication. * * * They 

do not extend to the making of rules and regulations, 
even where action is required by statute to be preceded 
by hearings cast into a judicial mold. (Att. Gen. Com. 
Rep., 53, 54.) 

Stated otherwise, what the Acting Attorney General in effect 
was advocating was a getting back to the fundamental prob¬ 
lem which brought about creation of the Attorney General’s 
Committee, namely, a correction of the evils which had grown 
up in agencies other than the Interstate Commerce Commis¬ 
sion 7 in the handling of prosecutory proceedings; and not com¬ 
plicating the legislative solution of that problem by an 
unnecessary widening which also took in rule-making, he being 
aware from the testimony that duties other than those of a 
prosecutory character constitute the most important part of 
the work of the Interstate Commerce Commission. 8 And it 
is assumed that Mr. Biddle, in making his foregoing “funda¬ 
mental” recommendation was familiar with the testimony, 
some of which is reflected in Appendix D hereof, which indi¬ 
cated that there was no apprehension on the part of the 


7 “Throughout the hearings held by our Committee, both the bar and 
representatives of the carriers warmly commended the procedures and the 
fairness of the Interstate Commerce Commission.” (Att. Gen. Com. Rep. 
59-60.) 

'"The great bulk of the [Interstate Commerce] Commission’s work in 
no wise involves a dispute with the United States. While the public in¬ 
terest is present in all matters which the Commission administers, that 
interest is not manifested in any adversary or disputatious manner as re¬ 
lated to the immediate parties to the proceedings before the Commission. 
Proceedings before the Commission are not matters of private litigation 
but of public concern, and under an old rule of the Supreme Court (.4. J. 
Phillip k Co. v. Grand Trunk Western Ry. Co., 236 U. S. 662; Pennsylvania 
R. Co. v. Stincman Coal Mining Co., 242 U. S. 298), anybody who falls within 
the terms of the Commission’s decision can take the benefit of it, although 
he was not a party to it. Furthermore, when the Commission’s order is 
permissive, the only necessary party is the applicant, and the Commission 
represents the public and has a duty to represent the public. That was held 
in the old Sacramento case (242 U. S. 17S, 188).” Testimony of Commis¬ 
sioner Aitchison at the hearings, p. 418. 
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Association of Interstate Commerce Practioners, National As¬ 
sociation of Railroad and Utilities Commissioners, Southern 
Traffic League, National Industrial Traffic League, Association 
of American Railroads, and others, of any need for legislative 
protection of the “internal independence” of Interstate Com¬ 
merce Commission examiners. However, Mr. Biddle’s pro¬ 
posed restrictive amendment, as well as his request for an 
inflexible salary basis, were rejected in the legislation which 
finally emerged. 

The Court below’ may have been misled in making some of 
its determinations because of extravagant assertions made by 
the moving parties. A good illustration is a statement which 
has already been asserted under oath to this Court. But before 
discussing it, it should be explained that under the Civil Service 
classification system, except for the so-called “super” grades, 
respecting which there are stringent statutory limitations, the 
top grade is GS-15, which carries a maximum salary of Sll.SOO. 
The statement here in question is from the affidavit dated May 
16,1952, and is found on the top of sheet 4, namely: 

The fact is that all except a relatively few cases of 
the [ Interstate Commerce] Commission are of the Grade 
GS-15 level or higher. 

Attention already has been directed in Appendix B to the 
great variation in importance and difficulty of Interstate Com¬ 
merce Commission proceedings, and it clearly appears from the 
excerpts in that appendix that there was a considerable vol¬ 
ume of motor-carrier “easiest” cases wherein the so-called 
short form was used. Those quotations form part of the 
legislative history of the Administrative Procedure Act. The 
pattern has not changed substantially since. 

The lower Court places great emphasis on the interpreta¬ 
tion of Section 11 by Senator McCarran in his letter of Septem¬ 
ber 6, 1951. Yet Senator McCarran, while arguing in his 
letter that the Civil Service Commission should fix a single 
grade for examiners in each agency, apparently recognizes 
that examiners under Section 11 may be classified in different 
grades. He questions how’ cases before the Civil Aeronautics 
Board may be classified for assignment to five different grades, 
and characterizes as much more realistic the Federal Com- 
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munication Commission’s unit of 7 examiners in one grade and 
the Securities and Exchange Commission’s unit of 3 examiners 
in Grade GS-14 and 2 in Grade GS-13. Thereafter he says 
(Senate Doc. No. 82, 82d Cong., 1st Sess. p. 10): 

If classification is justifiable at all, then it should be 
on the basis of the type of work done by the agencies. 
And, within each agency, two grades designated “senior 
examiners” and “junior examiners” would be adequate 
and practical; more is unrealistic and unjustified. 
[Emphasis supplied.] 

In any event, it respectfully is submitted that the docu¬ 
mented legislative history as herein set out should be more 
indicative of what Congress had in mind than an expression of 
a legislator made five years after enactment. 

Classification of employees into various grades according to 
differences in the level of difficulty, responsibility, and qualifi¬ 
cation requirements of the work is the fundamental purpose 
of the Classification Act. By requiring that the compensation 
of examiners shall be fixed in accordance with the Classification 
Act, the Congress clearly intended that the examiners should be 
classified into various grades according to differences in the 
level of difficulty, responsibility, and qualification requirements 
of the w'ork. If all examiners are to be placed in the same 
grade, regardless of the level of difficulty of the work, their po¬ 
sitions should be excepted from the Classification Act, and their 
compensation should be prescribed by a special statute. 

The Interstate Commerce Commission is called upon to de¬ 
cide each year numerous cases, many of them involving simple 
issues, such as an application by a motor carrier for the right 
to serve a point 5 miles off its regularly-authorized route. 
Other cases are of outstanding difficulty and importance, af¬ 
fecting the economy of the Country and the provision of ade¬ 
quate transportation facilities necessary to the civilian and de¬ 
fense needs of the Country, such as a general investigation into 
the level of rail rates throughout the United States. 

Contrary to the finding of the lower Court, it is possible for 
one who assigns cases to determine in advance of the hearing 
that the application by a motor carrier to serve an off-route 
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point is a simple case, and a general investigation into the level 
of rail rates throughout the Country is a case of outstanding 
difficulty and importance. We submit that there are different 
grades of cases handled by the Interstate Commerce Commis¬ 
sion and that with relatively few exceptions the difficulty and 
importance of the cases are known in advance of the hearing. 

Railroad rate cases are of varying degrees of complexity, im¬ 
portance, and difficulty. Of the complaints against railroad 
rates, approximately 43 percent are handled by the shortened 
and modified procedure methods. (See I. C. C. 65th Annual 
Report, p. S3). Under the shortened procedure, 0 the evidence 
of the parties is presented by verified statements of fact and 
not at oral hearings. Under the modified procedure the direct 
evidence is presented by verified statements of fact with an 
opportunity for the parties to request that any of those who 
subscribed to verified statements be required to stand cross- 
examination at an oral hearing. 

Under the lower Court’s opinion, these proceedings, most of 
them simple, handled wfithout oral hearings, would, if assigned 
for hearings, be assigned before hearing examiners in a high 
grade under the theory that prior to the hearing it is impossible 
to determine the degree of importance, complexity, or difficulty 
presented by the cases. 

The present Interstate Commerce Commission hearing ex¬ 
aminers were recommended by the Interstate Commerce Com¬ 
mission for appointment under the Administrative Procedure 
Act. The recommendation of the appointment of those in the 
lower grades was made to the Civil Service Commission under 
the belief that those recommended, if appointed, would be 
confined to presiding at hearings in the simple, less-important 
cases. They would not have been recommended for appoint¬ 
ment if there had been any thought that by reason of a sub¬ 
sequent interpretation of the Act they would be assigned in 
rotation to all cases before the Commission, regardless of the 
level of importance and difficulty. 

®The shortened and modified procedures are described in Rules 44 to 54 
of the General Rules of Practice before the Interstate Commerce Commis¬ 
sion (49 C. F. R. 1.44 to 1.54). 
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In the view of the Interstate Commerce Commission, it is 
clear that the legislative plan of Section 11 of the Administra¬ 
tive Procedure Act contemplated the classification of examiners 
in any given agency based on the difficulty and importance of 
the work they perform; that such classification of examiners 
has been in force in the Interstate Commerce Commission for 
many years; and that no purpose to discontinue this classi¬ 
fication of examiners is evidenced by the terms of Section 11 
or the legislative history which preceded the enactment of 
Section 11. 

Preserving the present system also would avoid some un¬ 
necessarily harsh consequences which otherwise might follow 
use of a single grade throughout the Commission. The single 
grade would be determined in the future by the Civil Service 
Commission after a complete appraisal and evaluation of the 
entire work load. It is doubtful, because of the many routine 
cases which the Commission has, that the new single grade 
would be the top grade, GS-15. But if by chance it should be 
so fixed, it is even more doubtful that many of the hearing 
examiners in the lower grades could qualify for it. Failing 
to qualify, that easily could mean the loss of a substantial 
number of lower-bracket men who now are satisfactorily han¬ 
dling the less important and less difficult cases. The loss 
would have a disruptive effect. 

On the other hand, if the single grade should be fixed at 
something less than GS-15, that would mean that the men 
now in that grade would have to forsake hearing-examiner 
status, that is, either retire or accept other assignments or 
accept a reduction in salary. The loss of any of the 12 hearing 
examiners now in grade GS-15 in the Interstate Commerce 
Commission, all very capable and long-experienced employees, 
would be a severe blow to the Commission, particularly at a 
time when the Commission is seriously understaffed, and with 
w'ork back-logs piling up. If the grade were fixed at GS-13, 
then 26 hearing examiners in GS-14, in addition to the 12 in 
GS-15 would be adversely affected, and for the same reason 
and with comparable harmful effects as explained respecting 
the GS-15 hearing examiners. 
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2. The District Court erred in finding that regulation No. 
34.12 relating to rotation of examiners is invalid. 

The Attorney General’s Committee stated: 

Specialization is one of the fundamentals of the ad¬ 
ministrative process. (Att. Gen. Com. Rep. 47.) 

The House committee stated: 

Examiners may be permitted to specialize and be as¬ 
signed mainly to cases for which they have been so 
qualified. (Leg. Hist. 2S0.) 

Hence the Interstate Commerce Commission, after passage 
of the Administrative Procedure Act, continued to rotate its 
cases among examiners along functional lines and according to 
the level of difficulty and importance of the cases. The rule 
observed by the Interstate Commerce Commission is stated in 
Rule 34.12 of the Hearing Examiner Regulations which was 
found invalid by the lower Court. 

Under the lower Court’s decision, there would appear to be 
no alternative except to place all agency examiners in a single 
pool and assign them in rotation to each proceeding as it is 
filed or is ready for hearing, regardless of the subject matter; 
that is, regardless of whether it is a rail finance proceeding or 
a complaint against a motor carrier rate, and regardless of the 
difficulty of the proceeding and its importance to the public 
and the parties. If all Interstate Commerce Commission 
hearing examiners in all bureaus were to be placed in a single 
grade and assigned to cases in rotation without regard to the 
subject matter handled by the different bureaus or to the ability 
and experience of the hearing examiners, those unskilled in the 
subject matter or the handling of difficult and important cases 
would be called upon to hear and write initial decisions in such 
cases. On the other hand, hearing examiners with long years 
of experience, capable of handling the most difficult and im¬ 
portant cases, in their turn, would be assigned to hear and write 
initial decisions in cases involving simple issues and presenting 
little difficulty. The work of the Interstate Commerce Com¬ 
mission would suffer because examiners with limited experience 
would be assigned to cases beyond their ability and knowledge, 
and others would devote considerable time on the less im- 
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portant and less difficult matters when they could be aiding the 
Commission in the hearing and decision of cases on higher 
levels of importance and difficulty. 

The lower Court, in its memorandum of March 4, 1952, 
speaks of the necessity for preserving the independence of the 
hearing examiners. The Interstate Commerce Commission 
throughout the years it has used examiners, has insisted that 
they be completely free to exercise their independent judg¬ 
ment. 10 It has not been established by the record in this pro¬ 
ceeding that there has been any interference by any agency 
with the independence of the hearing examiners appointed 
under the Administrative Procedure Act. The lower Court 
mentions “litigating agencies” several times, and it considers 
that it is necessary to put the power of the assignment of cases 
to particular examiners beyond the control or suggestion of 
“litigating agencies”. In a small percentage of cases before 
the Interstate Commerce Commission employees of the Com¬ 
mission are assigned to develop facts at hearings. In the vast 
number of proceedings before the Commission (as previously 
shown by footnote 8), employees of the Interstate Commerce 
Commission do not appear in the performance of the investiga¬ 
tive or prosecuting functions. 

The decision of the lower Court contemplates that there 
shall be an absolute rotation of cases to hearing examiners 
without regard to any consideration except such “exigencies 
arising in the administration of business, such as illness of an 
examiner, disqualification, unavailablity by reason of unfore¬ 
seen length of hearings, or for other reasons”. The Interstate 
Commerce Commission attempts to assign its hearings at points 
most convenient to the parties. It is its practice to combine 
a number of hearings in a single section of the Country on the 
itinerary of a single examiner going to that section. The defini¬ 
tion of the lower Court of the phrase “so far as practicable” ap¬ 
plies to the examiners only and not to the cases. In its defini¬ 
tion, the lower Court recognizes that at times it would not be 

10 “No one in the [Interstate Commerce] has power to substitute his 
judgment for that of the examiner in the preparation of his proposed report. 
If the examiner chooses to depart from all the precedents established by 
the Commission decisions, he is free to do so." Att. Gen. Com. Monograph 
on I. C. C., p. 27, Senate Document 10, 77th Congress, 1st Session. 
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practicable to assign examiners to cases in rotation, but the def¬ 
inition does not contemplate that at any time it would be 
impracticable to assign cases other than in the order in which 
they are filed or are ready for hearing. If there are insufficient 
cases in a particular section of the Country to justify an examin¬ 
er’s itinerary to that section, hearings are deferred until suffi¬ 
cient cases are ready for hearing in that section. Under the 
lower Court’s decision it would appear that every case would 
have to be assigned in chronological order, and the present 
geographical method of assigning cases would have to be aban¬ 
doned. This w’ould mean that an examiner might travel to 
Boston, Mass., to conduct a hearing of one day or less, return 
to Washington, write his initial decision, proceed to Cincinnati, 
Ohio, to hear another case requiring a day or less, return to 
Washington, write his initial decision, and so on. Such a prac¬ 
tice would add considerably to the expense of performing the 
Commission’s work and reduce substantially the number of 
cases annually which individual examiners could handle. 

Many Interstate Commerce Commission cases require expe¬ 
dited handling. The Commission may suspend the effective¬ 
ness of proposed rates for 7 months only and for this reason 
investigations into suspended rates must be given precedence. 
With respect to such proceedings the Congress in Section 15 
(7) of the Interstate Commerce Act requires that “the Com¬ 
mission shall give to the hearing and decision of such questions 
preference over all other questions pending before it and decide 
the same as speedily as possible.” Some proposed acquisitions 
and mergers must be handled promptly in order to preserve 
the carrier’s properties. A large backlog of unheard cases 
has been built up. If there must be an absolute rotation of 
cases in the order in which they are filed or are ready for hearing, 
the Commission could not give the precedence to investigation 
and suspension cases required by the statute or to other pro¬ 
ceedings which should be decided promptly. 

The legislative history of the requirement concerning rota¬ 
tion is contained in the reports of the House and Senate Com¬ 
mittees of the Judiciary. The following is from the report of 
the Senate Judiciary Committee (79th Cong., 1st Sess., Senate 
Rep. No. 752, page 29): 
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* * * The requirement of assignment of examiners 

“in rotation” prevents an agency from disfavoring an 
examiner by rendering him inactive. 

There is no evidence in this proceeding that any agency has 
disfavored an examiner by rendering him inactive, and the 
report of the House Committee clearly shows that it was 
intended that examiners may be permitted to specialize “and 
be assigned mainly to cases for wTdch they have been so 
qualified.” 

Rotation of all cases within the Interstate Commerce Com¬ 
mission without regard to subject matter w'ould lead to ineffi¬ 
ciency and waste in the administrative process. 

Another fruitful source of future uncertainty and almost 
inevitable litigation is the following from the decision below: 

The regulations themselves must be clear and definite 
in putting the power of assignment beyond the control 
or suggestion of litigating agencies. 

Is or is not the Interstate Commerce Commission a “litigating 
agency”? If it is, and is thus prohibited from assigning a case 
to one of its examiners, who is authorized to assign? The Court 
went on to pose the question of whether that administrative 
duty could be delegated to a chief examiner, and left the ques¬ 
tion unanswered. But the public business must go on—cases 
have to be assigned by some one! The uncertainty resulting 
from the opinion below simply invites future litigation, and 
that intolerable situation promptly should be set at rest by 
following what the Senate committee said: 

The agency itself may hear any relevant argument 
or facts, or it may desigriate an examiner to do so. (Leg. 
Hist. 207; emphasis supplied.) 

It is submitted that Regulation 34.12 should be found valid. 

A yast majority of Government employees are subject to 
Civil Service Rules governing reduction in force. A finding 
that Regulation 34.15 is invalid has the effect of setting up a 
group of Government employees not subject to reduction in 
force or furlough because of a cut in appropriations or by reason 
of Congressional action abolishing the work upon which they 
are engaged. 
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These two subjects, promotions and reductions in force, are 
fully covered in the brief filed by appellants. We concur in 
the appellants’ contentions that Regulations 34.4 and 34.15 
should be held \*alid. 

What the cost would be to the Interstate Commerce Com¬ 
mission of having a single grade would depend upon what grade 
ultimately might be fixed by the Civil Service Commission. 
From what previously has been quoted from the affidavit of 
appellees it is apparent they are striving for grade GS-15 “or 
higher”. As the top step in grade GS-15 is SI1,800, it is ap¬ 
parent that fixing a single grade at that level would run into 
a very substantial figure. This is a very serious problem so 
far as the Interstate Commerce Commission is concerned be¬ 
cause of the budgetary’ situation. That is to say, as revealed 
in the 65th Annual Report of the Commission, p. 130 et seq. 
this Commission now is seriously understaffed and work back¬ 
logs are mounting. The outlook for the next year is uncertain. 
This is a critical and practical problem which the Commission 
cannot overlook, despite what the Supreme Court said in Wong 
Yang Sung v. McGrath, 339 U. S. 33, as follows, page 46: 

Nor can we accord any weight to the argument that 
to apply the Act to such hearings will cause incon¬ 
venience and added expense to the Immigration Service. 
Of course it will, as it will to nearly every agency to 
which it is applied. But the power of the purse belongs 
to Congress, and Congress has determined that the price 
for greater fairness is not too high. 

What happened as a result of the foregoing decision has been 
set out in Appendix C. 

For the reasons set forth in this brief the Interstate Com¬ 
merce Commission respectfully asks that the decision of the 
low’er Court finding Regulations 34.4, 34.10, 34.12, and 34.15, 
invalid be reversed. 

Edward M. Reidy, 

Chief Counsel, 

Interstate Commerce Commission. 



APPENDIX A 


(5 TJ. S. Code 1112) 

Administrative Procedure Act 

EXAMINERS 

Sec. 11 [5 IT. S. C., § 1010.] Subject to the civil-service and 
other laws to the extent not inconsistent with this Act, there 
shall be appointed by and for each agency as many qualified 
and competent examiners as may be necessary for proceedings 
pursuant to sections 7 and S, who shall be assigned to cases in 
rotation so far as practicable and shall perform no duties in¬ 
consistent with their duties and responsibilities as examiners. 
Examiners shall be removable by the agency in which they are 
employed only for good cause established and determined by 
the Civil Service Commission (hereinafter called the Commis¬ 
sion) after opportunity for hearing and upon the record thereof. 
Examiners shall receive compensation prescribed by the Com¬ 
mission independently of agency recommendations or ratings 
and in accordance with the Classification Act of 1923, as 
amended, except that the provisions of paragraphs (2) and 
(3), of subsection (b) of section 7 of said Act, as amended, and 
the provisions of section 9 of said Act, as amended, shall not 
be applicable. Agencies occasionally or temporarily insuffi¬ 
ciently staffed may utilize examiners selected by the Commis¬ 
sion from and with the consent of other agencies. For the pur¬ 
poses of this section, the Commission is authorized to make 
investigations, require reports by agencies, issue reports, in¬ 
cluding an annual report to the Congress, promulgate rules, 
appoint such advisory committees as may be deemed necessary, 
recommend legislation, subpoena witnesses or records, and pay 
witness fees as established for the United States courts. 


( 20 ) 
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(5 U. S. Code 1112) 

Executive Departments, Etc. 

SUBCHAPTER V—BASIC COMPENSATION SCHEDULES 

§ 1112. Schedules, (a) The General Schedule shall be di¬ 
vided into eighteen grades of difficulty and responsibility of 
work, as follows: * * * 

GENERAL SCHEDULE 

Grade GS-11 includes all classes of positions the duties of 
which are (1) to perform, under general administrative super¬ 
vision and with wide latitude for the exercise of independent 
judgment, work of marked difficulty and responsibility along 
special technical, supervisory, or administrative lines in office, 
business, or fiscal administration, require (A) extended special¬ 
ized, supervisory, or administrative training and experience 
which has demonstrated important attainments and marked 
capacity for sound independent action or decision, and (B) 
intimate grasp of a specialized and complex subject matter, or 
of the profession, art, or science involved, or of administrative 
work of marked difficulty; (2) with wide latitude for the exer¬ 
cise of independent judgment, to perform responsible work of 
considerable difficulty requiring somewhat extended profes¬ 
sional, scientific, or technical training and experience which has 
demonstrated important attainments and marked capacity for 
independent work; or (3) to perform other work of equal im¬ 
portance, difficulty, and responsibility, and requiring compara¬ 
ble qualifications. 

Grade GS-12 includes all classes of positions the duties of 
which are (1) to perform, under general administrative super¬ 
vision, with wide latitude for the exercise of independent judg¬ 
ment, work of a very high order of difficulty and responsibility 
along special technical, supervisory, or administrative lines in 
office, business, or fiscal administration, requiring (A) extended 
specialized, supervisory, or administrative training and ex¬ 
perience which has demonstrated leadership and attainments 
of a high order in specialized or administrative work, and (B) 
intimate grasp of a specialized and complex subject matter or 
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of the profession, art, or science involved; (2) under general 
administrative supervision, and with wide latitude for the ex¬ 
ercise of independent judgment to perform professional, scien¬ 
tific, or technical work of marked difficulty and responsibility 
requiring extended professional, scientific, or technical train¬ 
ing and experience which has demonstrated leadership and at¬ 
tainments of a high order in professional, scientific, or technical 
research, practice, or administration; or (3) to perform other 
work of equal importance, difficulty, and responsibility, and 
requiring comparable qualifications. 

Grade GS-13 includes all classes of positions the duties of 
which are (1) to perform, under administrative direction, with 
wide latitude for the exercise of independent judgment, work 
of unusual difficulty and responsibility along special technical, 
supervisory, or administrative lines, requiring extended spe¬ 
cialized, supervisory, or administrative training and experience 
which has demonstrated leadership and marked attainments; 
(2) to serve as assistant head of a major organization involving 
work of comparable level within a bureau; (3) to perform, 
under administrative direction, with wide latitude for the exer¬ 
cise of independent judgment, work of unusual difficulty and 
responsibility requiring extended professional, scientific, or 
technical training and experience which has demonstrated 
leadership and marked attainments in professional, scientific, or 
technical research, practice, or administration; or (4) to perform 
other work of equal importance, difficulty, and responsibility, 
and requiring comparable qualifications. 

Grade GS-14 includes all classes of positions the duties of 
which are (1) to perform, under general administrative direc¬ 
tion, with wide latitude for the exercise of independent judg¬ 
ment, work of exceptional difficulty and responsibility along 
special technical, supervisory, or administrative lines which 
has demonstrated leadership and unusual attainments; (2) to 
serve as head of a major organization within a bureau involving 
work of comparable level; (3) to plan and direct or to plan and 
execute major professional, scientific, technical, administra¬ 
tive, fiscal, or other specialized programs, requiring extended 
training and experience which has demonstrated leadership 
and unusual attainments in professional, scientific, or technical 
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research, practice, or administration, or in administrative, fiscal, 
or other specialized activities; or (4) to perform consulting 
or other profesional, scientific, technical, administrative, fiscal, 
or other specialized work of equal importance, difficulty, and 
responsibility, and requiring comparable qualifications. 

Grade GS-15 includes all classes of positions the duties of 
which are (1) to perform, under general administrative direc¬ 
tion, with very wide latitude for the exercise of independent 
judgment, work of outstanding difficulty and responsibility 
along special technical, supervisory, or administrative lines 
which has demonstrated leadership and exceptional attain¬ 
ments; (2) to serve as head of a major organization within a 
bureau involving work of comparable level; (3) to plan and 
direct or to plan and execute specialized programs of marked 
difficulty, responsibility, and national significance, along pro¬ 
fessional, scientific, technical, administrative, fiscal, or other 
lines, requiring extended training and experience which has 
demonstrated leadership and unusual attainments in profes¬ 
sional, scientific, or technical research, practice, or administra¬ 
tion, or in administrative, fiscal, or other specialized activities; 
or (4) to perform consulting or other professional, scientific, 
technical, administrative, fiscal, or other specialized work of 
equal importance, difficulty, and responsibility, and requiring 
comparable qualifications. * * * 


APPENDIX B 


Varying Importance of Single Agency Proceedings 

EXCERPTS FROM ATTORNEY GENERAL COMMITTEE’S REPORT 

(SENATE DOCUMENT NO. S, 77TH CONGRESS, 1ST SESSION) 

[Emphasis supplied] 

Cases before the Federal Power Commission vary in im¬ 
portance from applications for permission to install a small 
water wheel for the use of the licensee alone, to the complicated 
utility valuation and rate cases which sometimes require at¬ 
tention for months or even years (p. 322). 

As befits the greater simplicity of some of the problems 
handled by the [Interstate Commerce Commission] Bureau 
of Motor Carriers, its reports, both intermediate and final, are 
as a general rule noticeably shorter than those of bureaus 
dealing with rail problems. A number of them, for example, 
deal with common carrier and contract-carrier applications, 
many of which are uncontested, and the decisions in these 
cases tend to fall into a clearly defined pattern (p. 448). 

Because of the volume of business in this Bureau [of Motor 
Carriers of the Interstate Commerce Commission] its examin¬ 
ers, have developed short-form reports used in what are con¬ 
sidered the “ easiest” cases, including denials of applications 
as well as grants. These reports cover one or two pages at 
the most; after a statement of the case in one or two sentences, 
they plunge at once into the ultimate finding that, for example, 
the public convenience and necessity do or do not require 
grant of the authority sought in the proceeding. Discussion or 
explanation of any kind is absent from these short-form re¬ 
ports. * * * As befits the greater simplicity of some of 

the problems handled by the Bureau of Motor Carriers, its 
reports, both intermediate and final, are as a general rule 
noticeably shorter than those of bureaus dealing with rail prob¬ 
lems (p. 448). 
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Thus, the examiner’s report in a formal complaint case 
[before the Interstate Commerce Commission] involving the 
rates on a given commodity between two named points may be 
a 20-page document dealing with a few comparatively simple 
issues, while the examiner s report on the proposed reorgani¬ 
zation of a system like the New York, New Haven & Hartford 
Railroad will be a comprehensive document several hundred 
pages in length discussing the history of the road, the elements 
contributing to its plight, the proposed plan and the protests 
filed, and the host of economic factors involved (p. 447). 

During the year the [Federal Communications] Commis¬ 
sion received 7,334 applications for various types of authoriza¬ 
tions for stations in the broadcast services. Of these 1,652 
were formal applications for new or increased facilities or for 
modification of existing authorizations, and 2,290 w’ere in¬ 
formal or routine requests for authorizations for use of broad¬ 
cast facilities in emergencies, for temporary use of facilities 
beyond the terms of existing licenses, for experimental author¬ 
izations giving promise of substantial contribution to the ad¬ 
vancement of the radio-broadcast art, and for other miscella¬ 
neous authorizations. During the year, 15 formal investiga¬ 
tions were conducted; these cases are usually especially large 
ones w'hich consume much time (p. 323). 



APPENDIX C 


Subsequent Exclusion of Immigration Proceedings From 
Administrative Procedure Act 

The supplemental Appropriations Act, 1951, Public Law 842, 
approved September 27, 1950, 81st Congress, provides: 

Proceedings under law relating to the exclusion or 
expulsion of aliens shall hereafter be without regard to 
the provisions of sections 5, 7, and 8 of the Administra¬ 
tive Procedure Act. 

The foregoing was explained as follows, at page 13 of Report 
No. 29S7, House of Representatives, 81st Congress, 2d Session: 

The supplemental amount of $3,980,000 was requested 
by the Bureau of the Budget to provide the Immigra¬ 
tion and Naturalization Service with additional hear¬ 
ing examiners and supporting personnel to enable the 
Service to comply with the requirements of the Admin¬ 
istrative Procedure Act of 1946 in deportation hearings. 
The recent decision of the United States Supreme Court 
in the case of Wong Yang Sung v. McGrath, 339 U. S. 
33, held that deportation proceedings before the Im¬ 
migration and Naturalization Service are subject to the 
provisions of the Administrative Procedure Act. Lan¬ 
guage is proposed which will allow the Immigration and 
Naturalization Service to -proceed in deportation hear¬ 
ings in the same mc.nner as before the decision in the 
Sung case. The adoption of this language will obviate 
the necessity of making the supplemental appropria¬ 
tion requested, thus saving the sum of $3,980,000 for the 
remainder of this fiscal year. In this connection, there 
was testimony before the Committee to the effect that 
if the Immigration and Naturalization Service is re¬ 
quired to follow the Administrative Procedure Act in 
deportation hearings the added cost may eventually run 
as high as 25 to 30 millions dollars. [Emphasis sup¬ 
plied.] 
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APPENDIX D 


Testimony Favoring a Flexible Salary Range 

EXCERPTS FROM HEARINGS 
[Emphasis supplied.] 

Securities and Exchange Commission: As to salaries of 
hearing commissioners, we believe the flexible provisions of 
S. 674 are preferable to the strict classification of hearing com¬ 
missioners into two salary groups contemplated by S. 675 (400). 
* * * Our observation leads us to believe that the sliding 
scale is the more sensible arrangement, because there are some 
of our cases that are not of the same difficulty as others. It 
has been our experience that men of less experience and less 
ability can handle those types of cases, so that the sliding scale 
arrangement seems to be the more sensible one (354). 

Federal Power Commission: Amend section 302 (2) [of S. 
675] to provide more reasonable salary levels in conformity 
with existing classification schedules. In any case salary sched¬ 
ules should be left to arrangement between the Director of 
the Office of the Federal Administrative Procedure and the 
affected agency. Payment of higher salaries will not neces¬ 
sarily insure high caliber personnel; and some room for adjust¬ 
ment should be left so that periodic raises and promotions could 
be effected until a maximum is reached (509). 

Bureau of Marine Inspection and Navigation: Section 302 
(2) [of S. 675] provides for the salaries of hearing commission¬ 
ers. The Bureau is of the opinion that the salaries of hearing 
commissioners should not be fixed at the rates proposed in the 
bill. Instead, the Bureau favors the proposal contained in sec¬ 
tion 309 (c) (2) of S. 674 which provides that those salaries 
may be fixed at any amount between S3,600 and $9,000. and 
further, that they may be adjusted from time to time (596). 

Immigration and Naturalization Service: Finally in general, 
the Service is inclined to prefer the wider and more flexible range 

(36) 
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of salaries for hearing commissioners provided for by section 
309 (c) (2) of S. 674 to the provisions of section 302 (2) of S. 
675 (573). 

Interstate Commerce Commission: The minority bill has a 
better, because more flexible, range of salaries (450). 

Department of the Interior: That department proposed an 
amendment to S. 675 so as to make the pertinent section read: 

Sec. 302 (2). Salaries. The salary of a hearing com¬ 
missioner shall be not less than $4,600 and not more 
than S9,000 per annum, and shall be paid from appro¬ 
priations for salaries and contingent expenses of the 
agency to which the commissioners may be appointed. 
The Office of Federal Administrative Procedure shall es¬ 
tablish grades and salary ranges for hearing commis¬ 
sioner positions and shall allocate positions in each 
agency to the proper grades (757). 

National Association of Railroad and Utilities Commission¬ 
ers, John E. Benton, General Solicitor: 

The State commissions have had longer contact and 
more intimate contact with the Interstate Commerce 
Commission than with any other Federal commission. 
They are familiar with the examiner system of that 
Commission, and they desire to say to the committee 
that in no respect has the Interstate Commerce Com¬ 
mission been more strikingly successful than with re¬ 
spect to its examiners and its hearing procedure. The 
Commission has been able to attract and hold a staff 
of examiners who have done their work remarkably well. 

The Commission’s examiner service is a graded service 
which offers permanent salaries, on a respectable basis, 
to men of ability and length of experience. * * * 

The recommendation of our association is that if a 
general statute is to be enacted, it be so drawn as to 
leave undisturbed a system which works so well as the 
examiner system of the Interstate Commerce Commis¬ 
sion, and which will permit maintenance of a similar sys¬ 
tem by each of the other Federal regulatory commissions 
(1116-1117). 
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Association of Interstate Commerce Practitioners, Parker 
McCollester, President: When your committee began consid¬ 
eration of the three bills [S. 674, S. 675, S. 918] which are before 
you, in order that you should have the benefit of a direct ex¬ 
pression of our members on certain phases of these bills, a letter 
was addressed to our membership. As I say, our membership 
is something over 2,000; in fact, 2,218 letters were sent out. 
We have received over 1.400 replies. Of these replies, only 18 
indicate general disagreement with the 5 propositions which 
I will state to you; 49 more disagree with a position which I will 
state as proposition No. 5; and the remainder are in agreement 
and ask me to set before you their views on the following 5 
points: 

* « * ♦ * 

2. My second proposition is that the provisions of these 
bills regarding hearing commissioners are very definitely 
undesirable as applied to the Interstate Commerce Com¬ 
mission. in substitution for the Interstate Commerce Commis¬ 
sion’s present organization of trial examiners and its procedure 
thereunder. * * * the Commission’s present system has 

contemplated taking in young men at moderate salaries and 
training them in the Commission's offices, where they acquire 
acquaintance with the matters that come before the Commis¬ 
sion and with their histories before they become trial examiners 
and preside at hearings. We think that with respect to mat¬ 
ters coming before the Interstate Commerce Commission this 
method has great advantages which should not be destroyed 
(873, 875, S76). 

Southern Traffic League, and North Carolina Traffic League: 
Their views “closely parallel those of the Association of Inter¬ 
state Commerce Commission Practitioners" (1105). 

National Industrial Traffic League, John B. Keeler, Chair¬ 
man, Legislative Committee: We have appeared frequently 
before Committees on Interstate Commerce of both the Senate 
and House in regard to matters of legislation pertaining to the 
regulation of railroads and common carriers of other types, 
both land and water. I am sure that I am safe in saying 
that those committees recognize this organization as fairly 
representative of the shipping public nationally. 
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The National Industrial Traffic League is, as its name im¬ 
plies, a national organization. It is composed of individuals, 
shippers, firms and corporations, and also commercial organi¬ 
zations, chambers of commerce, boards of trade, and the like, 
which in turn represent groups of shippers. Directly through 
its own membership and indirectly through the membership of 
various commercial trade and traffic associations throughout 
the country, the league speaks directly and indirectly for many 
thousands of shippers and receivers of freight, large and small, 
in almost every line of business. 

* * * * * 

The League represents that large section of the general pub¬ 
lic which for years has been going to the Commission for re¬ 
dress of grievances or satisfaction of complaints or solution of 
problems arising in the regulation of the railroads or other car¬ 
riers subject to its jurisdiction. 

* * * * * 

We claim, therefore, that the league is thoroughly familiar 
with the method and processes, policies, and procedure of the 
Interstate Commerce Commission, and the history and results 
of its administration of the act. 

***** 

Second, the league’s second point of importance is one of 
unqualified opposition to the plan inherent in these bills 
of hearing commissioners, with an office of Federal adminis¬ 
trative procedure, so far as intended to apply to the Interstate 
Commerce Commission. 

***** 

These [I. C. C.] examiners have been appointed by the Com¬ 
mission, and have been responsible only to the Commission. 
We emphatically register our view that the situation has been 
satisfactory as regards the staff of examiners, their qualifica¬ 
tions and their work, as controlled and managed by the Com¬ 
mission itself. There is no need for any change in this set-up, 
and no new virtue is seen in the provisions in either bill pur¬ 
porting to change the methods of selection and work of exam¬ 
iners and the substitution of hearing commissioners (893, 894, 
896). 
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Association of American Railroads, Carter Fort, Solicitor: I 
appear for the Association of American Railroads, which in¬ 
cludes in its membership railroads operating some 96 percent 
of all the mileage in the United States. When these bills were 
introduced we appointed a committee of some nine lawyers, in 
addition to myself. I am the general solicitor of the Associa¬ 
tion of American Railroads. We selected three lawyers from 
each of the three great territories in the country whose practice 
is largely before the Interstate Commerce Commission. * * * 
The features about which we are most concerned are the pro¬ 
visions with respect to the appointment of hearing commis¬ 
sioners. * * * They are to be nominated by the respective 
agencies and appointed by the Office of Federal Administrative 
Procedure. They are to serve for a stated term—12 years in 
S. 674 and 7 years in S. 675. Salaries for hearing commission¬ 
ers would be fixed for the entire term, except as modified by 
general readjustments, thus precluding gradations according 
to varying degrees of ability and destroying the general system 
long prevailing with the Commission of appointing examiners 
at relatively low salaries and promoting them as their skill in¬ 
creases and they are entrusted with more important 
work. * * * The Commission has demonstrated its abil¬ 
ity to develop a staff of highly competent hearing examiners 
Perhaps those examiners would be appointed as hearing com¬ 
missioners. If so, there would be nothing gained, while inter¬ 
ference with methods of fixing salaries, to say nothing of the 
divided supervision probably would be unfortunate. If they 
were not so appointed, it would be difficult, if not impossible, 
to replace them by men of equal competence and experience 
within any reasonable time. 

Looking to the future, it seems almost certain that the Com¬ 
mission would be severely handicapped in its efforts to develop 
skillful and experienced hearing officers. It now obtains young 
men from its own force or through competitive examination, 
subject to civil-service requirements, and their advancement 
depends upon experience and proven ability. 

There is one other consideration to which reference should 
be made. The work of a hearing officer for the Interstate Com¬ 
merce Commission is highly specialized. It requires not only 
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much technical knowledge and experience within a special field 
but involves a great deal of drudgery and detail. There are 
many features of it which would not be attractive to a man of 
middle age whose previous work has been of a different charac¬ 
ter. For duties of this kind, it is ordinarily better to train and 
develop men within an organization rather than to attempt to 
obtain them from outside and put them at once in positions of 
power and responsibility (906, 907, 911, 912, 913). 
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STATEMENT OF QUESTIONS PRESENTED 

The questions presented are whether the Civil Service 
Commission regulations on trial examiners fairly and faith¬ 
fully implement the Administrative Procedure Act or 
whether they exist in contravention of the power and au¬ 
thority delegated under Section 11 of said Act; and spe¬ 
cifically, whether the Commission is 

(a) authorized and empowered to establish five 
grades of hearing examiners and five grades of cases 
under criteria of “difficulty” and “importance”; 

(b) authorized and empowered to require the rota¬ 
tion of cases within multiple grades so established; 
and 

(c) authorized and empowered to subdelegate to 
agencies that degree of initiation or control of trial 
examiners promotion allowed under the said regula¬ 
tions. 
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7(b) and (d), Section 8 and Section 10. Those provisions 
of these additional sections, as relied upon herein, appear 
in the text of the argument. 
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SUMMARY OF ARGUMENT 

1. The legislative history and purpose of the Act are 
clear that Congress intended to provide for the organiza¬ 
tion and operation of a statutory trial examiner system, 
which would be competent and, above all else, impartial, 
as between the agency and the citizen, in the hearing and 
initial decision of administrative cases. To these ends the 
examiners were intended to be given independence, equal¬ 
ity in case assignments, and security in compensation and 
tenure, beyond the reach or influence of the agency. 

i 

2. The Civil Service Commission was given power to |j 
organize, direct and supervise the trial examiner system, 
affirmatively and inquisitorially. The agencies’ role was 
limited, in matters other than housekeeping, to recommend¬ 
ing appointment, and instituting removal proceedings. 

i 

3. The Commission’s regulations are inept, ineffective, ] 
negative and incomplete. They are not only contrary to [j 
the Act but fall far short minimal provision needed to 
make the Act fully and fairly operational. They surren¬ 
der to agency discretion large areas of control over exam¬ 
iners, in case assignments, whether to promote, and when 
to promote. They fail to assure competence, impartiality 
or independence. 

4. The case is one which warrants and requires deter¬ 
mination by the Courts. 

ARGUMENT. 

L 

Introduction and General Observations. 

This case seeks of the Judicial Department a determina¬ 
tion of initial and lasting importance on the breadth and 
depth of a statutory scheme and organization to govern 
“cases of adjudication” in the administrative field. The 
specific matter is the Civil Service Commission regulations 
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on trial examiners. The broader inquiry is whether these 
regulations fully and fairly implement the high purposes 
of the Act. The question of overriding concern is the 
restoration of a loss of confidence in the processes of ad¬ 
ministrative agencies, particularly in the function of case 
adjudication. The Act is far from self executing. In the 
Act’s day to day operation, the activity of greatest sig¬ 
nificance to agencies and citizens alike, and to members of 
the Bar and the Courts, is the trial examiner system. With¬ 
out the organization of a trial examiner system, competent 
and impartial, the Act is but a statutory shell. W T ith the 
submission of this case, placed in the balance are ten years 
of effort on the broadest scale ever devoted to a law of 
Congress; and with it too, there is brought within end five 
years of anxious waiting for the Act to be made fully and 
faithfully effective. 

To begin in the beginning, the President’s Committee, 
in making a study of administrative management efficiency, 
diagnosed certain ills in the administrative processes re¬ 
sulting from the mixture of administrative with judicial 
work. This, associated with the combination of prosecutor 
and judge functions, was characterized as an insidious and 
far-reaching ailment having subversive influences and un¬ 
dermining public confidence. 

This diagnosis involving administrative adjudication re¬ 
sulted in the Attorney General’s Committee being sum¬ 
moned for consultation, not to mention rediagnosis. While 
this was under way, Congress took notice of the unhealthy 
condition of administrative agencies and grew convinced 
that the matter was one requiring therapeutic surgery— 
in the form of the Walter-Logan Bill. The agencies re¬ 
fused their consent in the form of a Presidential veto. In 
the midst of strong protestations and promises of reform, 
the Attorney General’s Committee concluded its examina¬ 
tions and persuaded Congress to undertake a course of 
treatment. 

At this juncture began a most unique legislative experi¬ 
ment—the attempt to reconcile the views of all Govern- 
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ment agencies, and to compose these with the demands of 
the public. Congress undertook the prescription of a 
course of treatment which was characterized as the “mini¬ 
mum requirements of fair administrative procedure”. It 
also resorted to bed-side psychology. The agencies, having 
just barely escaped Walter-Logan surgery, were called 
upon to act in their own best interests to make “the first, 
primary, and most far reaching effort to comply with the 
terms and the spirit of this bill”. They were advised that 
avoidance of the treatment would be subject to penalty or 
correction by the courts. They were ^warned that avoid- j 
ance, evasions and indirections would be reexamined by 
Congress. 

Throughout all of this it was recognized, from beginning 
to end, that one of the most sensitive areas, upon which : 
there was widest divergence of views, was that of the 
“separation of examiners from the agencies they serve”. • 
If there was to be achieved a restoration of public confi¬ 
dence in administrative adjudication, all acknowledged the 
remedy required was a system of adjudication of cases 
wherein competence was needed and impartiality required. 
To achieve impartiality between the agency and the citizen 
before it, it w T as necessary that the presiding officer be 
given stature and independence. There could be no re¬ 
wards or penalties associated with the handling and de¬ 
termination of cases. To these ends there could be no 
agency control in the assignment of cases, in the compen¬ 
sation of the hearing examiner, or in his tenure. Nowhere 
are these requirements so clearly set forth as in the “Ad¬ 
ditional View’s and Recommendations of Mr. Chief Justice 
Groner”, Final Report, Attorney General’s Committee, 
p. 24S. Thus various recommendations were made as to 
how a hearing officers system could be organized and made 
competent and impartial. The end w T as clear. The means 
were resolved by compromise investing in the Civil Serv¬ 
ice Commission: the authority and power to organize and 
implement the trial examiner system, Section 11 of the Act, 
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and the promulgation of rules, etc. “For the purposes of 
this section”. On the great issue of the separation of 
examiners from the agencies, the only matters left with 
the agency (other than housekeeping) were a voice in the 
appointment of examiners, and initiation of complaints for 
the removal of an examiner. Other than these matters 
(and the emergency borrowing of examiners from other 
agencies) all control over the trial examiner system was 
vested in and made subject to regulation of the Commis¬ 
sion. (Quotes from S. Doc. 248, pp. 216-217.) 

Now in contrast there is the record. The Act was ap¬ 
proved June 11, 1946. Section 11 became effective June 11, 
1947. The output of the Commission on this matter, upon 
its fifth anniversary, is a body of regulations which at best 
are inept and incomplete. They are contrary to the stat¬ 
ute; they fail to implement it in any sufficient degree. A 
reading of appellant’s brief would give the impression that 
all has been serene, with the minor exception of some diffi¬ 
culty with one section on promotions. The facts in sum¬ 
mary are that the Commission, after long delay, proceeded 
almost wholly in disregard of its able Advisory Committee. 
It proceeded against the advice of its Chief Law Officer. 
Its actions were subject to an adverse opinion of the At¬ 
torney General. Its Chairman and the Chairman of the 
Senate Committee on the Judiciary have exchanged a 
series of letters on the contested regulations, and have 
showed up fundamental conflicts which have not been com¬ 
promised or composed. The situation has been deemed a 
fiasco in leading periodicals. Upon the record, then, the 
conclusion is almost inescapable that the Commission is 
either unwilling or unable to understand the purposes of 
the Act, to fully and fairly implement its provisions, or 
possibly, to resist pressures of other agencies. It is quite 
apparent that the Commission has chosen the course of 
least resistance and applied the full retinue of its Civil 
Service and Classification Act laws and regulations to trial 
examiners, with no exceptions not expressly required by 
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the Act itself. For all practical effect, it has subordinated ■. 
the Administrative Procedure Act to the Classification Act [ 
and other Civil Service laws. It has failed to give mean- : 
ing to the phrase in Section 11, “to the extent not incon- . 
sistent with this Act”. It contended below and argues here 
by inference that Section 11 may be deemed modified or 
revised by implication, since enactment of the Classifica¬ 
tion Act of 1949 carried no exemption for hearing exam- > 
iners—notwithstanding the provision of Section 12 of the : 
Administrative Procedure Act: 


“No subsequent legislation shall be held to supersede 
or modify the provisions of this Act except to the ex- ' 
tent that such legislation shall do so expressly.” 


To further emphasize the stature intended of hearing 
officers, reference is made to the following. A proceeding 
to remove a hearing officer is made a case of adjudication, 
one of the few instances where the statute confers a sub¬ 
stantive right (Section 5). The trial examiner is required 
expressly to act in an impartial manner. He is subject to 
removal from a proceeding by affidavit of personal bias or 
disqualification. He is given specified powers in presiding 
at a hearing. The record made before the hearing exam¬ 
iner constitutes the exclusive record for a decision. The 
presiding officer is required to initially decide the case or 
by general rule of agency to file a recommended decision. 
The examiner’s decision becomes that of the agency in the 
absence of further proceeding. Thus the statute requires 
that he who presides shall decide (or recommend). The 
initial decision or recommended decision becomes part of 
the record before the agency. And on appeal. These are 
but some of the provisions pointing up the intended inde¬ 
pendence of the trial examiner system. 

The regulations here at issue must be reviewed on the 
basis of whether they promote and achieve competence and 
impartiality in the hearing examiner system. 
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It is our view that they fall far short. Worse, they open 
the way to forces which depreciate competence and which 
destroy impartiality. 

The Act cannot be made operationally effective under 
the contested regulations. Affirmance of the court below 
is essential. But the “sins” of the Commission are both 
of commission and omission. There is needed affirmative 
direction in clear terms if the purposes of the Act are to 
be achieved and we are to avoid a recurrence of events 
which gave rise to the Walter-Logan Bill. 

IL 

The Controversy Is Justiciable. 

“The Act thus represents a long period of study and 
Strife; it settles long-continued and hard-fought con¬ 
tentions, and enacts a formula upon which opposing 
social and political forces have come to rest. It con¬ 
tains many compromises and generalities and no doubt, 
some ambiguities. Experience may reveal defects. But 
it would be a disservice to our form of government and 
to the administrative process itself if the courts should 
fail, so far as the terms of the Act warrant, to give 
effect to its remedial purposes where the evils it was 
aimed at appear.” Wong Yang Sung v. McGrath, 339 
U. S. 35, 40-41 (1950). 

The controversy that is the subject of the instant litiga¬ 
tion concerns rights and duties which acutely affect the 
public interest. The public interest involved is that per¬ 
taining to administrative justice. The prime issue indeed 
resolves itself into the question whether the administrative 
process is to be attended or not, by that competence and im¬ 
partiality on the part of hearing examiners deemed essen¬ 
tial to just adjudication. 

The precise legal issue appears narrower: May hearing 
officers, born of Congressional statute, blessed with rights 
and charged with duties, secure the aid of a constitutional 
Court to enforce the administrative provision for their 








rights and duties ? The answer appears in the affirmative— 
whether the hearing officers’ remedial recourse be based on 
their own rights or on those of the public. Whether the 
rights and duties vested in federal hearing examiners by 
the Administrative Procedure Act be construed as con¬ 
ferred upon the officials themselves or as adhering to them 
by virtue of the public interest, appears irrelevant. There 
is here a justiciable controversy eminently appropriate for 
judicial resolution. Whether appellees’ interests are prop¬ 
erty, statutory or public, the path for the Court is clear: 
render judgment on the validity of governmental adminis¬ 
trative action alleged to be in contravention of statutory 
authority and in violation of personal and public rights. 

The court below in this proceeding correctly held: 

“While it may be conceded that the dominant purpose 
of the Act was to guarantee even-handed administra¬ 
tive justice and not to confer benefits upon hearing ex¬ 
aminers, it appears that Congress, as a means of at¬ 
taining this dominant purpose, clothed examiners with 
the distinctive professional status mentioned above. 
Such status would not only assure impartiality at the 
hands of incumbent examiners, but would serve as 
strong inducement for persons of character and ability 
to become examiners, and the right to be assured this 
professional status is not to be disregarded because it 
is subordinate to another purpose. The court therefore 
is of opinion that the hearing examiners became vested 
with a property interest in maintaining a distinctive 
professional status and have standing to seek legal re¬ 
dress against steps which will relegate them to an in¬ 
ferior status.” , 

Recognition of the facts that four of the twelve sections 
comprising the Administrative Procedure Act were devoted 
to the creation of an independent and competent hearing 
examiner system (Secs. 5, 7, 8,11) and that an official status 
involving security of tenure and independence of agency 
domination was granted hearing examiners in order to ef¬ 
fectuate this system, reveals the validity of the lower 
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court’s determination. There appears no reasonable doubt 
but that Congress cloaked its newly-born hearing examiners 
with professional status and its necessary complement—the 
right to such professional status. 

Nor is it any more reasonable to protest the existence in 
individual hearing examiners of the right to defend, in a 
court of law T , the integrity of their official status, than it was 
to protest the same right on behalf of judges, some thirty 
years ago. Then, too, it was realized that the Constitu¬ 
tion-granted benefits of independence and security of tenure 
for judges had as their “primary purpose . . . not to bene¬ 
fit the judges, but... to attract good and competent men to 
the bench, and to promote that independence of action and 
judgment which is essential ...” There was no question, 
nonetheless, but that Judge Evans had standing to sue. 
Evans v. Gore, 253 U. S. 245 (1919). 

Again, the undisputed facts to the instant controversy 
appear most appropriate for judicial declaration of the dis¬ 
puted rights, in addition, or as an alternative to any further 
relief. It is a fundamental tenet of declaratory judgment 
law that declaratory action may be granted in addition to, 
or as an alternative to any other appropriate relief. The 
Federal Declaratory Judgment Act states: 

“In a case of actual controversy within its jurisdiction 
. . . any court of the United States, upon the filing of 
an appropriate pleading, may declare the rights and 
other legal relations of any interested party seeking 
such declaration, whether or not further relief is or 
could be sought.” (Italics supplied.) 62 Stat. 964, 
amended 63 Stat. 105 (1949), 28 U. S. C. A. § 2201. 

The principles of law covering declaratory judgments, as 
set forth by the Supreme Court of the United States in 
Aetna Life Insurance v. Haworth, 300 U. S. 227 (1937), re¬ 
quire that a declaration be granted by moving parties where 
there exists: 
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(a) A dispute or controversy as to legal rights or 
relations, appropriate for judicial determination. See, 
Borchard, Declaratory Judgments (1941) at 29. 

(b) An “actual” controversy or a justiciable one, as 
distinguished from one merely abstract, moot, or aca¬ 
demic. See, Borchard, supra, at 40 ff. 

(c) Adverse legal interests, and a tangible or per¬ 
sonal interest in plaintiff sufficient to warrant judicial 
relief. See, Borchard, supra, at 29. 

(d) A real and substantial controversy admitting of 
specific relief through a conclusive judicial decree. See, 
Borchard, supra, at 56. 

The requisites for declaratory judgment set forth in the 
paragraph above are conclusively met by appellees in this 
case: 

(a) Dispute and controversy exist between appellee 
hearing examiners and appellant United States Civil 
Service Commission as to the legal rights of appellees 
under the Act. Appellees’ legal rights and relations 
concerning their independent status as hearing examin¬ 
ers, as manifested in their tenure, compensation, case 
rotation, and promotion, are in grave doubt, dispute 
and controversy. This serious controversy, arising as 
it does out of a law of Congress imposing certain duties 
on appellants, is determinable only by judicial action, 
and appropriately by declaratory judgment. 

(b) There is here no abstract or hypothetical con¬ 
troversy, but rather an actual one decidedly justiciable. 
There are very real and existing legal rights and rela¬ 
tions at stake in the controversy—presently affecting 
the entirety of appellees’ status with the appellants, 
the Administration, the Bar and the public. 

(c) Adverse legal interests and opposing claims ex¬ 
ist. Appellees claim entitlement under the mandate of 
the Act to a status independent of agency power as to 
tenure, compensation, and case rotation; they claim 
the Civil Service Commission Regulations relegate 
their status to one of dependence upon agency discre¬ 
tion ; they claim the Regulations to be contrary to the 
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requirements of the Act and to their rights thereunder. 
Appellants claim to be obedient in their Regulations to 
the Act’s requirements; they claim hearing examiners 
not to be entitled to a status independent of agency 
discretion as to tenure, compensation, case rotation, 
and promotion ; they claim their existing Regulations to 
afford hearing examiners with all the independence 
granted by the Act. The parties’ interests are obvi¬ 
ously adverse. The examiners’ interests are most sub¬ 
stantial and tangible, going to the very substance of 
their status rights under the Act: rights of compensa¬ 
tion, tenure, and case rotation. 

(d) The controversy involved is substantial, involv¬ 
ing as it does the basic rights of hearing examiners as 
created by the Act. The controversy involved substan¬ 
tially affects the interests not only of appellees, but of 
members of the Bar and of the public whose rights are 
entrusted to governmental agencies and to the hearing 
examiners. The controversy, involving as it does the 
contested Regulations of 1951, admits of specific judi¬ 
cial relief and a conclusive judicial determination. Ju¬ 
dicial action can conclusively settle the dispute and 
doubt as to the rights of the hearing examiners under 
the Act. The Regulations may be judicially declared 
void or valid by means of declaratory judgment. 

For support of appellees’ right to a declaratory judgment 
herein, see, Borchard, supra, at 495-98, 978-79, and Chapter 
XIII; Gordon v. Bowles, 153 F. 2d 614 (Emerg. C. A., 1946), 
cert, den., 328 U. S. 858; Sunshine Mining Co. v. Carver, 41 
F. Supp. 60 (D. C. Idaho, 1941); Morgan v. Tennessee Val¬ 
ley Authority, 115 F. 2d 990 (C. C. A. 6th, 1940); Farley v. 
United States ex rel. Welch, 67 App. D. C. 382, 92 F. 2d 533 
(1937); American Casualty Co. of Reading, Pa. v. Howard, 
173 F. 2d 924 (C. A. 4th, 1949); Samuel Goldwyn, Inc. v. 
United Artists Corp., 113 F. 2d 703 (C. C. A. 3d, 1940); 
Anderson, Declaratory Judgments (1940), at 5224-25. 

These authorities indicate persuasively the propriety of 
a declaratory judgment in the instant controversy as to the 
statutory-intended independent status of the federal hear- 
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ing examiners. It appears unquestionable but that the 
public interest requires an end be put to the doubt, insecur¬ 
ity and uncertainty attaching to the independent status of 
federal hearing examiners. The uncertainty of their status 
is adversely affecting their interests, the public’s interest 
and the interests of justice. This is singularly a matter 
which should not be left to challenge and contest through 
a plethora of case by case and agency by agency proceed¬ 
ings. The Act was intended to be operative “across the 
board” among all agencies. The challenged regulations 
are operative “across the board.” The controversy is here 
ripe for judicial resolution. 


m. 

Abnegation by the Civil Service Commission. 

As presently constituted, the federal hearing examiners 
system numbers some 280 persons with salaries ranging 
from $5,232 to $10,330. Among and within the agencies 
there exist a heirarchy of examiner “competency”, which 
places examiners in five different categories whose Civil 
Service Commission designations are GS-11 through GS-15. 
The cases handled by examiners differ not only according to 
the various agencies involved and their internal bureaus, 
but also according to allegedly different degrees of “dif¬ 
ficulty” among cases within each agency and bureau. The 
net result is distribution of agency cases not by “rotation”, 
but by agency determination of case “difficulty” and ex¬ 
aminer “competency”. The further result, as will be seen, 
is a system of examiners constrained by agency influence 
as to assignments, salaries and promotions—a result in 
abrogation of the Act. 

The Civil Service Commission’s action and inaction in 
implementing the provisions of the Act have been criticized 
at considerable length in several articles. Fuchs, The 
Hearing Examiner Fiasco Under The Administrative Pro¬ 
cedure Act, 63 Harv. Law Rev. 737 (1950); Thomas, Selec- 





13 


tion of Federal Hearing Examiners, 59 Yale L. J. 431 
(1950); Rhyne, The Erosion of the Administrative Proce¬ 
dure Act, 37 A. B. A. Jour. 641 (1951); Woodall, The Ap¬ 
pointment and Compensation of Federal Hearing Examin¬ 
ers, 10 Fed. Bar Jour. 391 (1949). It may be fairly stated 
that these authorities agree that the Civil Service Commis¬ 
sion’s administration of the Act’s provisions leaves much 
to be desired. 

The Civil Service Commission hearing examiner regula¬ 
tions were first promulgated September 27, 1947, pursuant 
to Section 11 of the Act. The controversy generated by the 
Commission’s execution of Section 11 located even within 
the Commission itself. The Commission’s Chief Law Offi¬ 
cer disagreed with the Examining and Placement Division 
as to correct application of Section 11. This resulted in an 
opinion of the Attorney General of the United States deem¬ 
ing certain of the regulations inconsistent with Section 11 
of the Act. As a result of this opinion the Commission re¬ 
considered and repromulgated its hearing examiner regula¬ 
tions on September 21, 1951. In the main, these regula¬ 
tions repeated the 1947 regulations except as to the promo¬ 
tion provisions. 

The pertinent sections of the 1947 and 1951 regulations 
are: Sections 34.1(g) (h), (k), 34.3(a), 34.4(a), (b), 
34.6(a)(1), (2), 34.6(b), 34.7(a)(1), (2), 34.9, 34.10(a), (b), 
34.12, 34.14(a), (c) (d)(1). Also pertinent is a voluminous 
Civil Service Commission Hearing Examiner Series of 
“Class Specifications” (P-935-9, March 1947), attempting 
definitive classification of hearing examiner work into five 
different grade levels throughout the various agencies. 

Analysis of these regulations and specifications, together 
with inquiry into the actual operation of the system govern¬ 
ing the classifications and promotion of hearing examiners, 
reveal the following: 

The Civil Service Commission established* five different 

* Actually the positions of varying levels were established by the agencies 
and merely adopted by the Commission, as admitted by appellees (Sen. Doc. 
No. 82, p.' 12). 
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I 

grades of hearing examiners (now GS-11 to GS-15) differ¬ 
entiated according to whether the work involved: 

(a) (1) few, (2) many, (3) numerous, (4) many 
highly, complicated or controverted facts; 

(b) (1) no or few, (2) strong, (3) vigorous, (4) many 
vigorous, protestations against proposals made, au¬ 
thority sought, existing rates or practices, or viola- , 
tions; 

(c) (1) fairly complex, (2) complex, (3) extremely 
complex, (4) exceptionally complex, legal, economic, 
financial, or technical questions or matters; 

(d) (1) normal, (2) normal (sic.), (3) novel, (4) 
many novel, contentions or issues; 

(e) (1) relatively small, (2) large, (3) extremely 
large, (4) voluminous, records; 

(f) (1) narrow, (2) fairly wide, (3) wide, (4) very 
broad, effect of decisions. 

Into one of these different “competency” classifications 
(signifying salary differences of $5,230 to $10,330) fit all 
federal hearing examiners. 

Each of the governmental agencies utilizing hearing ex¬ 
aminers (as required by the Act) submits (or has sub¬ 
mitted) “Position Descriptions” to the Civil Service Com¬ 
mission covering the functions of the agency-housed hear¬ 
ing examiners. On the bases of these agency position- 
descriptions, the Civil Service Commission classifies the 
hearing examiners occupying the positions involved into 
one of the five grade levels. As a consequence, some agen¬ 
cies have determined onlv one grade of hearing examiners 
to handle its cases, while another agency has determined as 
many as five grades of examiners to handle its cases. 

Again, on the bases of these multi-level positions ex¬ 
pressly sanctioned by the Civil Service Commission’s regu¬ 
lations, the agencies assign or “rotate” their cases. Each 
case is presumed to fall into one of the agency multi-cate¬ 
gories and is theoretically assigned or rotated only to ex¬ 
aminers in the particular category determined. 
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Obviously, it is most difficult if not impossible, to deter¬ 
mine at the outset of a particular case docketed, which of 
the multi-categoried distributions is appropriate. This de¬ 
termination, under the challenged regulations, must be 
made, and presumably some member of the agency decides. 
Sometimes a commissioner will make the decision; at other 
times a chief hearing officer apparently decides. This proc¬ 
ess if left within agency discretion by the Civil Service 
Commission regulations herein challenged. 

The pleadings in this case and the literature on the sub¬ 
ject disclose that cases of a “higher” level may be (and 
have been) assigned or “rotated” to examiners of “lower” 
levels under the regulations. Similarly disclosed is the 
fact that cases developing differently from that initially 
predicted, may be (and have been) reassigned or “re¬ 
rotated” to other examiners “better” qualified, by virtue 
of the Commission’s rotation regulation (34.12). See 
Woodall, The Appointment and Compensation of Federal 
Hearing Examiners, supra. 

Such examples of agency “rotation”, under the auspices 
of the challenged Civil Service Commission regulations, 
serve to point out well the complete incompatability of the 
existing “rotation” system with any genuine and valid ro¬ 
tation principle. The challenged regulations simply do not 
establish any valid standard of case rotation. By its utili¬ 
zation of extraordinary combinations of vague terms and 
nebulous criteria, the Civil Service Commission has effec¬ 
tively rendered meaningless the legislative requirement of 
case rotation. 

The opinion of the court below speaks well here: 

“The vagueness and lack of objectivity in these criteria 
is apparent from a reading of them. What rational dis¬ 
tinction can be drawn. . . . How can one measure. . . . 
“Another grave flaw in the regulations is their failure 
to specify who shall apply these criteria in assigning 
cases. There can be no question * * * that the nebu¬ 
lous and subjective character of the criteria makes it 
possible for the one who assigns cases to select and 
avoid particular examiners in making assignments, and 
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that the failure to specify who shall apply the criteria 
makes possible the participation of litigating agencies 
in such selection and avoidance .” (Italics supplied.) 

Again, it is upon these very same obscure terms and sub¬ 
jective criteria determinative of case rotation, that exam¬ 
iner promotion policy is erected by the regulations. For, 
depending upon the ‘"difficulty” of the cases “rotated” to 
examiners within the agencies, will examiners be promoted 
to more “competent” classifications. Thus do the regula¬ 
tions compound the vagueness and uncertainty underlying 
the entire hearing examiners classification structure, to the 
end that objective standards of promotion and compensa¬ 
tion, as well as of case rotation, are made impossible. The 
net result of the regulations, indeed, is a rendering to 
agency discretion of the effective determinations concern¬ 
ing case rotation, examiner compensation and promotion. 

Several considerations thus become manifest. First, the 
agencies could not have, and have not, rotated cases to 
examiners according to the vague multi-categoried terms 
and criteria. Clearly, then, cases are not rotated; they are 
assigned to examiners via agency discretion. It is clear 
also that this element of agency discretion, inherent in the 
multi-level system, is in necessary contradiction of the ro¬ 
tation requirement of the Act. 

Second, the agency discretion over case “rotation” nec¬ 
essarily breeds agency discretion over examiner compensa¬ 
tion and promotion. This results from the fact that ex¬ 
perience with more “difficult” cases is deemed qualification 
for more “competent” classifications. Thus, since the 
agency may and must determine which examiners are to re¬ 
ceive the more “difficult” cases, the agency thereby paves 
the way for promotion of these more “competent” exam¬ 
iners. Thus onlv agenev forebearance can overcome the 
confluence of “pet” cases and “pet” examiners. 

Finally, it must be acknowledged that the presence of 
agency discretion logically allows agencies to favor certain 
examiners in work assignments, promotion opportunity 
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and in other respects. The very existence of this situation 
conduces only to agency-tame examiners. Dissipated are 
the goals of competence, impartiality and independence, as 
prescribed by the Act, and foreclosed is its attempt to im¬ 
part judicial demeanor into administrative adjudication. 

Such discretionary elements vitiate the express require¬ 
ments of Section 11 that compensation of examiners be 
fixed independently of agency discretion and that cases be 
assigned examiners in rotation. The very existence of such 
agency power or discretion over examiners’ compensation 
and cases is conclusive that the Commission regulations 
giving birth to the discretion exist in contravention of the 
Act. 

Regulations which sanction agency construction and ap¬ 
plication of multi-categories concerning work “difficulty” 
and examiner “competency,” and which permit agency dis¬ 
cretion as to the joinder of the two, function inevitably to 
dissolve the design of Section 11 of the Act. Such regula¬ 
tions make a mockery of the legislative command that ex¬ 
aminers “shall be assigned to cases in rotation so far as 
practicable. ’ ’ 

Regulations which rest promotion and compensation ac¬ 
tion upon the “difficulty” of cases submitted to hearing 
examiners, and which permit the agency to determine which 
examiners will receive the more “difficult” cases, function 
indubitablv to evade the legislative command that “exam- 
iners shall receive compensation prescribed by the Commis¬ 
sion independently of agency recommendations and rat¬ 
ings.” 

Realizing this, there is no conclusion justifiable other 
than that announced by the court below: 

“It follows the Commission is without authority to 
classify hearing examiners within any given agency 
into Grades GS-11 through GS-15, and lacking such 
authority it is without authority to promulgate regula¬ 
tions governing promotions within an agency from one 
such grade to another. It also follows that the Com¬ 
mission lacks authority to require rotation of cases 


IS 
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within an agency only among examiners of the same 
grade in accordance with a prior estimate of the diffi¬ 
culty and importance of each case.” 

Somewhat apart is the issue involved by the Commis¬ 
sion’s regulations concerning reduction in force of exam¬ 
iners. One consideration dominates. Nothing in the Act 
nor in its history indicates that reduction-in-force proceed¬ 
ings involving examiners were to be treated in any way 
other than that provided by Section 11 for removal of ex¬ 
aminers. It follows that reduction in force proceedings, 
insofar as they involve removal of hearing examiners, must 
conform to the hearing and record requirements of Section 
11. Congress did not authorize routine dismissals. The 
Civil Service Commission’s regulations cannot lawfully so 
provide. 

Viewed singly and in toto, it can be seen that the chal¬ 
lenged Civil Service Commission regulations have bred a 
system of hearing examiner tenure, case rotation, promo¬ 
tion and compensation, which bears no resemblance to that 
conceived by Section 11 of the Act. 

The Commission has not regulated. It has abdicated. 
Agencies are bequeathed initiative and control, subject only 
to a reservation of routine approval or veto power in the 
Commission. Whether by design or indirection, the Com¬ 
mission’s program of protracted delay, half-hearted meas¬ 
ures, and mass-surrender of compensation, promotion and 
case assignment initiative, has successfully frustrated the 
achievement of a competent and impartial hearing exam¬ 
iner system. 

IV. 

Duty of the Court. 

A dominant purpose of the Act was, as has been shown, J 
a restoration of public confidence in administrative agen- I 
cies and their adjudication procedures, through internal 
separation of the judicial and prosecution functions with- ; 
in administrative agencies. 
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An essential means selected to achieve this purpose was 
- the provision for a system of competent and independent 
hearing examiners, with certain newly established rights 
and duties. 

The instrumentality chosen to effectuate the means and 
their end was, as has been indicated, the Civil Service 
Commission. This body was given the over-all duty and 
i power of effectuating a competent, independent hearing 
examiner system through the special provisions of Section 
11 of the Act and through the general framework of the 
Civil Service laws. Examiner salaries were to be estab¬ 
lished and adjusted in line with prevailing Civil Service 
Commission classfication salaries. Clearly noted, however, 
was the supremacy of the Act’s provisions concerning hear¬ 
ing examiners over the existing Civil Service laws other¬ 
wise applicable. The latter were to be followed only “to 
the extent not inconsistent with this Act.” 

The legislative history of the Act and the language itself, 
thoroughly persuade to the wisdom of the District Court’s 
finding in the proceeding below: 

‘‘Section 11 of the Act contemplates no distinctions 
between hearing examiners in any given agency based 
on the difficulty and importance of the work they per¬ 
form.” 

It is submitted that this declaration ought stand as a 
minimal declaration of law concerning the requirements of 
Section 11 of the Act. This considered judicial determina¬ 
tion derives its validity from the Act and its history, the 
authoritative commentaries thereon, and the pleadings in 
this case. 

This determination penetrates to the very heart of the 
unlawful matter of the challenged regulations. It exposes 
the faulty basis underlying all the hearing examiner regu¬ 
lations: the mincing Civil Service Commission classifica¬ 
tions of hearing examiners. Hearing examiners, like judges 
and unlike ordinary federal employees, cannot, under any 
logic, be variously relegated to numerous arbitrary strata. 
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Administrative endeavor in this direction is confounded by 
reason and good sense. Regulations dedicated to this de¬ 
sign accomplish only that which was determined to be 
eradicated. 

Neither our judicial nor our administrative system of 
adjudication can long tolerate second-, third-, fourth-, and 
fifth-rate hearing officers. Yet this appears as the precise 
result of regulations relegating examiners to graded strata 
within agencies which thereupon govern the duties to be 
placed upon examiners in accordance with the arbitrary 
stratification. 

Thus it may be seen that reason accompanies the sound 
judgment exercised by the District Court in its interpre¬ 
tation of the requirements of Section 11 of the Act. Section 
11 did not contemplate, and its provisions cannot tolerate, 
the division of hearing examiners intra-agency according 
to the “difficulty” and “importance” of the work per¬ 
formed. Whose importance, agency or citizen, is control¬ 
ling? 

This determination does not require absolute equality 
among all examiners. It may well be the case that justi¬ 
fiable distinctions concerning examiners may be erected 
inter-agency. An examiner hearing cases before the Bu¬ 
reau of Indian Affairs may, in reason, be distinguished 
from the examiner hearing cases before the Federal Com¬ 
munications Commission. Indeed, it is conceivable that ex¬ 
aminers hearing cases for the different bureaus of an 
agency like the Interstate Commerce Commission or the 
Civil Aeronautics Board may with justification and good 
sense be distinguished. Support for such functional dis¬ 
tinctions may perhaps even be found in the Act’s legisla¬ 
tive history. Such distinctions, if allowed, must be ex¬ 
pressly authorized and carefully circumscribed by due reg¬ 
ulations within the broad confines of a system of completely 
competent hearing examiners. No such regulations exist. 

The duty before this Court is to proclaim the unlawful¬ 
ness and untenabilitv of regulations which have irration¬ 
ally stratified examiners, and left within agency discretion 
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matters of case rotation, promotion, and compensation— 
all in subversion of the Act. 

That such determination by this Court will inconven¬ 
ience, even disrupt, certain aspects of present administra¬ 
tion, may not be denied. That impending inconvenience, 
even disruption, of administration can thwart the dictates 
of justice, may not be maintained. 

It has been suggested and urged upon the Court that 
certain language contained in the Act and its legislative 
annotations be construed as inconsistent with the avowed 
legislative purpose of achieving an internal separation of 
judge and prosecutor through creation of independent 
hearing examiners. 

Whatever the virtue that may be said to lie in revelations 
of fragmentary language discrepancies within long and 
complicated legislative enactments and debates, can assur¬ 
edly not preclude the execution of the dominant design of 
Congress where plainly disclosed. None familiar with com¬ 
plex Congressional enactments can have failed to note such 
superficial discrepancies. Yet, none familiar with the 
perennial problems of law making and law execution can, 
in good conscience, argue such discrepancies ought defeat 
the recognized purposes of the law. 

WTien, then, there is involved a complex statute which 

“represents a long period of study and strife . . . 
settles long-continued and hard-fought contentions . . . 
contains many compromises and generalities and no 
doubt, some ambiguities.” {Wong Yang Sung v. Mc¬ 
Grath, supra, at 40.) 

The duty of this Court is nonetheless clear: 

“to give effect to its remedial purposes where the evils 
it was aimed at appear.” (Ibid.) 

These purposes pertain to administrative adjudication, 
the hearing record, the hearing officer, his initial or recom¬ 
mended decision, the resulting judicial review on the rec¬ 
ord and, in part, the function of the judicial department 
itself. This case thus brings before the Judiciary for pro- 
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tection, the statutory trial examiner system, within what 
was termed by a Presidential message to Congress, a 
“fourth branch of the Government for which there is no 
sanction in the Constitution.” It is a matter which thus i 
concerns all these three branches; and having now a statu- 
torv sanction, there is a statutory dutv. The Act must be 
made fully and fairly effective in day-to-day operation. 1 
This duty, the Senate Committee on the Judiciary said, j 
rests with the courts—if there be failure to comply with . 
the terms and spirit of the Act or resort to avoidance of : 
the examiner system in any real sense. (Sen. Doc. No. 
248, p. 217): j 

“. . . But the enforcement of the bill, by the inde- ^ 
pendent judicial interpretation and application of its 1 
terms, is a function which is clearly conferred upon | 
the courts in the final analysis. 

“It will thus be the duty of reviewing courts to pre- '< 
vent avoidance of the requirements of the bill by any 
manner or form of indirection, . . .” 

V. 

CONCLUSION. 

The judgment and order of the District Court should be | 
affirmed. It is urged that this be done at the earliest con-ft 
venience of this Court and in such terms as to make the | 
Administrative Procedure Act operationally effective in | 
all matters pertaining to the trial examiner system. It is g 
suggested that provision be made for the District Court to 
retain jurisdiction of the cause until its order is affirma¬ 
tively complied with. 

Respectfully submitted, 

Richard S. Doyle, 

Counsel for The Bar Association 
of the District of Columbia, Inc. 

Of Counsel: 

Donald C. Beelar 

Edward de Grazia j? 
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COUNTER-STATEMENT OF THE CASE , 

For Appellees’ counter-statement of the case see the 
brief of Appellees filed June 11, 1952. 

STATUTES AND REGULATIONS INVOLVED 

In addition to the statutory provisions already set forth 
in briefs before the Court the following sections of the 
Administrative Procedure Act, 60 Stat. 237, 5 U.S.C. 1001 
et seq are relevant: 


Section 7(b) [5 U.S.C. 1006 (b)] Hearing Powers.— 

Officers presiding at hearings shall have authority, sub¬ 
ject to the published rules of the agency and within its 
powers, to (1) administer oaths and affirmations, (2) 
issue subpenas authorized by law, (3) rule upon offers 
of proof and receive relevant evidence, (4) take or 
cause depositions to be taken whenever the ends of jus¬ 
tice would be served thereby, (5) regulate the course 
of the hearing, (6) hold conferences for the settlement 
or simplification of the issues by consent of the par¬ 
ties, (7) dispose of procedural requests or similar mat¬ 
ters, (S) make decisions or recommend decisions in 
conformity with section 8, and (9) take any other action 
authorized by agency rule consistent with this Act. 

Section 8 [5 U.S.C. 1007] In cases in which a hearing is 
required to be conducted in conformity with section 7— 
(a) Action by Subordinates.— In cases in which the 
agency has not presided at the reception of the evi¬ 
dence, the officer who presided (or, in cases not sub¬ 
ject to subsection (c) of section 5, any other officer or 
officers qualified to preside at hearings pursuant to 
section 7) shall initially decide the case or the agency 
shall require (in specific cases or by general rule) the 
entire record to be certified to it for initial decision. 
Whenever such officers make the initial decision and 
in the absence of either an appeal to the agency or re¬ 
view upon motion of the agency within time provided 
by rule, such decision shall without further proceed¬ 
ings then become the decision of the agency. On ap¬ 
peal from or review of the initial decisions of such offi¬ 
cers the agency shall, except as it may limit the issues 
upon notice or by rule, have all the powers which it 
would have in making the initial decision. Whenever 
the agency makes the initial decision without having 
presided at the reception of the evidence, such officers 
shall first recommend a decision except that in rule 
making or determining applications for initial licenses 
(1) in lieu thereof the agency may issue a tentative 
decision or any of its responsible officers may recom¬ 
mend a decision or (2) any such procedure may be 
omitted in any case in which the agency finds upon the 
record that due and timely execution of its functions 
imperatively and unavoidably so requires. 
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(b) Submittals and Decisions. —Prior to each recom¬ 
mended, initial, or tentative decision, or decision upon 
agency review of the decision of subordinate officers the 
parties shall be afforded a reasonable opportunity to 
submit for the consideration of the officers participat¬ 
ing in such decisions (1) proposed findings and con¬ 
clusions, or (2) exceptions to the decisions or recom¬ 
mended decisions of subordinate officers or to tentative 
agency decisions, and (3) supporting reasons for such 
exceptions or proposed findings or conclusions. The 
record shall show the ruling upon each such finding, 
conclusion, or exception presented. AH decisions (in¬ 
cluding initial, recommended, or tentative decisions) 
shall become a part of the record and include a state¬ 
ment of (1) findings and conclusions, as well as the 
reasons or basis therefor, upon all the material issues 
of fact, law, or discretion presented on the record; and 
(2) the appropriate rule, order, sanction, relief, or de¬ 
nial thereof. 

SUMMARY OF ARGUMENT 

The brief of the Interstate Commerce Commission, 
amicus curiae, reflects that agency’s continuing opposition 
to the principles of the Administrative Procedure Act and 
its express requirements and reiterates arguments rejected 
by the Congress and the Court below. Specifically, the In¬ 
terstate Commerce Commission is opposed to the provisions 
made by Congress to guarantee independence to hearing 
examiners. The Interstate Commerce Commission in its 
brief places its principal reliance upon views which were 
rejected by Congress as is revealed by the legislative his- 
torv of the Administrative Procedure Act and the Act itself. 
The Interstate Commerce Commission complains that com¬ 
pliance with the Act would entail delay, disruption, and in¬ 
creased costs—a complaint not properly addressed to this 
Court. 

In any event, the record reveals that other agencies with 
functions and proceedings whose complexity and difficulty 
vary as much as do those of the Interstate Commerce Com¬ 
mission can and do comply with the Act’s requirement that 





4 


examiners “shall be assigned to cases in rotation so far as 
practicable” and that, consequently, there be but one grade 
of hearing examiners in each agency. 

Furthermore, the record establishes that the hearing ex¬ 
aminers of the Interstate Commerce Commission are fully 
qualified and competent to be “assigned to cases in rota¬ 
tion so far as practicable.” 

ARGUMENT 

I. The Interstate Commerce Commission Continues Its Historic 
Opposition to the Administrative Procedure Act. 

The Interstate Commerce Commission, 1 having already 
taken advantage of the opportunity to expound its argu¬ 
ments in Court in the form of affidavits, now comes forward 
as amicus curiae to repeat in substance the arguments it 
has previously advanced. The ICC brief is a wistful docu¬ 
ment much concerned with things as they might have been 
and based largely on statements made a decade ago in con¬ 
nection with proposed legislation other than the Adminis¬ 
trative Procedure Act." ICC seeks from this Court what it 
could not achieve from the Congress or the Court below— 
freedom from the Administrative Procedure Act. The ar¬ 
guments which ICC advances here are essentially the same 
arguments that it advanced to Congress in support of its 
request for complete exemption from the Administrative 
Procedure Act. The rhetoric which ICC uses here is strik¬ 
ingly similar to that used by it before Congress when the 
Act was under consideration. ICC then said of the pro¬ 
posed new law that it would bring “uncertainty” and “con¬ 
fusion” and “would make impossible the performance of 
some of our important duties” and “have an adverse effect 
on the performance of our functions”; that the Act con¬ 
tained “obscurities, ambiguities and impractical require¬ 
ments” and would establish “a sort of fifth wheel proce- 


1 Hereinafter sometimes referred to as ICC. 

2 Hereinafter sometimes referred to as the Act 
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dure;” 3 that it would “impede our work,” 4 and “hamper” 
the Commission; 5 and that it is “a retrograde step.” 6 

Members of Congress, by their questions to ICC repre¬ 
sentatives, indicated complete disagreement with ICC’s ar¬ 
guments. For example : 7 

“Me. Gwynne. Is it your position that nothing in this 
law shall in any way affect the conduct of your Agency? 
“Me. Aitchison. Not at all. 

“Me. Gwynne. I think we have a right to change the 
law, do we not? 

“Me. Aitchison. Certainly. 

“Me. Gwynne. That is what we are doing. 

“Me. Aitchison. I am not at all sure but what you are 
suggesting here is better. But it was suggested here 
yesterday and urged with considerable emphasis from 
the bench, that after all you are just taking our prac¬ 
tice and our law, and if there is nothing inconsistent 
with it, why, well and good. 

“Me, Gwynne. If this bill does not change the exis¬ 
tence (sic) procedure of these bureaus, I think it had 
better be thrown in the wastbasket. That is the pur¬ 
pose of it, as I understood.” 

By its action in including ICC under the Act, Congress re¬ 
jected completely the very arguments which ICC now di¬ 
rects to this Court. In fact, the Senate Committee disposed 
specifically of ICC’s arguments : 8 

“Manifestly, it would be folly to assume to distinguish 
between ‘good’ agencies and others, and no such dis¬ 
tinction is made in the bill. The legitimate needs of 
the Interstate Commerce Commission, for example, 

3 Legislative History, page 12. 

*Ibid., page 95. 

5 Ibid., pages 96-97. 

6 Ibid., page 97. 

7 Legislative History, page 121. 

8 Legislative History, page 191. 
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have been fully considered but it has not been placed 
in a favored position by exemption from the bill. (Em¬ 
phasis supplied) 

“The Committee feels that administrative operations 
should be treated as a whole lest the neglect of some 
defeat the purposes of the bill.” 

One concession was made to ICC. In response to ICC’s 
claim that all of its hearing examiners and members were 
not competent to hear all types of cases and needed expert 
aid, the Congress did add to Section 5(c) of the Act on 
“Separation of Functions” a provision as follows: 

“This subsection shall not apply in determining ap¬ 
plications for initial licenses or to proceedings involv¬ 
ing the validity or application of rates, facilities, or 
practices of public utilities or carriers; nor shall it be 
applicable in any manner to the agency or any member 
or members of the body comprising the agency.” 

Having obtained for its hearing examiners and members 
the technical assistance -which it claimed they needed, ICC 
still has done everything it could to avoid compliance with 
the Administrative Procedure Act. For example: 

(1) The ICC, by an order effective on the date the hear¬ 
ing examiner provisions of the Act went into effect retained 
to itself the power to make all initial decisions except those 
in a fe-w motor carrier cases. 0 The Judiciary Committees 
of both Houses of Congress did not contemplate that the 
exemption clause of Section 5(c) would be applied in so 
s-weeping a fashion. 10 

(2) The ICC decided that it would not appoint hearing 
examiners under Section 11 to hear certain motor carrier 
cases. This decision was summarily condemned by the Su¬ 
preme Court in one sentence in Riss <& Co. v. United 

9 ICC order of May 10, 1947, effective June 10, 1947, 12 Fed. Reg. 
3226. 

Legislative History, pages 204, 262-263. 
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States. 11 But in the meantime some 5000 cases had been 
illegally heard. As a result, the ICC is now asking Con¬ 
gress to validate these decisions. 12 

(3) Under the ICC’s General Rules of Practice examin¬ 
ers are not authorized to issue subpoenas (either in per¬ 
sonam or duces tecum) although the Act vests this power 
in the hearing examiner and the Attorney General has ruled 
that it cannot be withheld. 13 

(4) The ICC allows examiners no voice in determining 
where a hearing will be held, the time to be allotted to it, 
or the travel time required, although Section 7(b) of the 
Act empowers examiners to “ regulate the course of the 
hearing.” 

(5) The ICC does not permit examiners, at the conclu¬ 
sion of hearings, where they are of the view that the pre¬ 
ponderance of evidence lies on one side of the case (e.g., in 
applications for extension of authority) to announce the 
contemplated decision and require the prevailing party to 
prepare findings of fact and conclusions as permitted by 
Section 8(b)(1) of the Act. 

(6) Most important of all: the ICC has established five 
grades of hearing examiners and purports to assign cases 
to its examiners on a within-grade basis, the highest paid 
examiners supposedly getting the “exceptionally difficult 
and important” cases and the lowest paid examiners sup¬ 
posedly getting only “moderately difficult and important” 
cases—this in defiance of the requirement of the Act that 
cases be assigned to examiners in rotation so far as prac¬ 
ticable. See Appellees’ brief filed June 11,1952. 

341 U.S. 907. 

i- See House Report No. 1637, 82d Congress, 2d Session, on H.R. 
5045. 

1 3 Section 7(b) of the Act; Attorney General's Manual on the Ad¬ 
ministrative Procedure Act (1947), page 74. 
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n. The Interstate Commerce Commission Can and Must Comply. 

With Section 11 of the Act. 

I 

ICC’s position is fairly summarized in the following 
statement appearing on page one of its brief: 

“If the decision and order of the lower Court are not 
reversed, the work of the Interstate Commerce Com¬ 
mission will be disrupted, the decision in cases before 
the Commission will be retarded, and the costs of ad- < 
ministering the Commission’s work will be substan¬ 
tially increased.” 

Disruption, delay and increased costs are urged upon this 
Court as the inevitable effects of sustaining the order of the 
District Court. This Court is thus warned that, even 
though the decision of the lower court be correct and in 
conformity with the Administrative Procedure Act, to up¬ 
hold it would create problems and added costs for ICC. 

But is not ICC mistaking this Court for the Legislative 
Branch of the Government? Should not such a warning be 
addressed to the Committees of Congress rather than to 
the Judiciary? 

In Wong Yang Sung v. McGrath 14 the Supreme Court in¬ 
dicated the proper body to whom such a plea should be 
addressed: 

“Nor can we accord any weight to the argument that 
to apply the [Administrative Procedure] Act to such 
hearings will cause inconvenience and added expense to 
the Immigration Service. Of course it will, as it will to 
nearly every agency to which it is applied. But the 
power of the purse belongs to Congress, and Congress 
has determined that the price for greater fairness is 
not too high.” 

The Supreme Court considered the Immigration Service 
to be bound by the Act regardless of the Act’s disturbing 
effect upon that agency. Later, and as a result of that rul¬ 
ing, Congress exempted the relevant functions of the Immi- 

H 339 U.S. 33, 46. 
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gration Service from the requirements of the Act. This, 
of course, does not indicate that the Supreme Court was in 
error in holding that agency to be bound by the Act as Con¬ 
gress adopted it, or that this Court would be in error if it 
likewise rejected the Interstate Commerce Commission’s 
plea of disorder and increased costs. It indicates simply 
that if the ICC is able to convince Congress that the Act is, 
after all, not adaptable to that agency’s function as the Act 
is now written, then Congress will amend it. In the mean¬ 
time this Court should not amend it. 

The Court might, nevertheless, find it interesting to ex¬ 
amine ICC’s plea of disorder, delay and added costs. In 
Appendix B to its brief, at pages 33-34, ICC sets forth ex¬ 
cerpts from the Final Report of the Attorney General’s 
Committee on Administrative Procedure (1941) in an at¬ 
tempt to convince the Court that the existence of differing 
degrees of difficulty and importance of ICC proceedings 
precludes the establishment of a single grade of examiners 
at ICC. These excerpts refer to proceedings of “greater 
simplicity,” “a clearly defined pattern,” “noticeably 
shorter,” “comparatively simple issues,” as opposed to 
proceedings with a “host of economic factors involved.” 

On the strength of the varying complexity and difficulty 
of ICC’s proceedings the Court is urged to believe that a 
single grade, nonselective rotation system would be un¬ 
workable. With apparent enthusiasm ICC goes further and 
shows that it is not unique. It quotes the same Report to 
show similar distinctions among proceedings before the 
Federal Communications Commission. With respect to 
that agency the Report spoke of “routine” cases as op¬ 
posed to “especially large ones which consume much time.” 
Indeed ICC might have quoted further from the Report 
for at page 445-6 thereof further reference is made to the 
differences among FCC cases. The Report spoke of hear¬ 
ings for issuance or renewal of licenses, and of rate mat¬ 
ters “with problems of far greater magnitude and complex¬ 
ity involved.” That the Federal Communications Com- 



mission has in fact but one grade of hearing examiners is 
either unknown to ICC or it considers FCC’s single grade 
to be completely imaginary. The fact is that the Act can 
be complied with. 

The Interstate Commerce Commission is subject to this ; 
Act; it cannot evade the Act’s impact wdth the plea that 
compliance with it would be inconvenient and require 
changes in its historical organization and procedures. Of < 
course, the Act requires changes: that was its purpose. And 
one of the principal changes required by the Act is in the 
status of hearing examiners. The House Committee said of 
Section 11 of this bill: ! 

“The section thus changes the present situation in 
which examiners are mere employees of an agency. 15 j 

! 

Among the changes made are these. Agencies are for- i 
bidden to match cases and examiners in accordance with j 
their views of the difficulty and importance of the case and ' 
the predilections of the examiner: cases must be assigned ] 
“in rotation so far as practicable.” 10 Agencies are denied 
a voice in determining hearing examiner compensation: 
that task the Civil Service Commission is to perform “in¬ 
dependently of agency recommendations or ratings.” 
Agencies have no control over examiner tenure: examiners 
are removable by agencies “only for good cause estab¬ 
lished and determined by the Civil Service Commission ] 


15 Legislative History, p. 280. See also the Senate Committee’s 
statement to the same effect. Ibid., page 215. 

10 See Thomas, Selection of Federal Hearing Examiners (1950) 
59 Yale L. Jour. 431, 432: “Within each agency cases were generally 
to be rotated so that agency influence could not be made effective 
through assignment of cases.” 

See also Chief Judge Rossman. The Spirit of Laws: The Doctrine 
of Separation of Powers (1949), 35 A.B.A.J. 93: “The most promising 
development of recent years was the enactment by Congress of the 
McCarran-Sumners Bill, now known as the Federal Administrative 

Procedure Act_The ... Act gives the office of the examiner a status 

similar to that possessed by the man on the bench. He cannot be dis¬ 
missed without cause, and his salary cannot be reduced during his 
term of office. Nor can he be relegated to the sidelines upon showing 
independence which offends those who are in powerful positions, for 
all cases must be assigned to the examiners in rotation.” 
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after hearing and upon the record thereof.” The above is 
the law. The Interstate Commerce Commission is not free 
to disregard it. 

The Interstate Commerce Commission suggests that, be¬ 
cause Section 11 requires that the Civil Service Commis¬ 
sion prescribe examiners ’ compensation in accordance with 
the Classification Act, it must be concluded that Congress 
contemplated more than one grade of examiners in an 
agency. The ICC would ignore the fact that the Classi¬ 
fication Act specifically says that in determining compen¬ 
sation “the principle of equal pay for equal work shall be 
followed.” Moreover, that Act provides that variations 
“shall be in proportion to substantial differences in the dif¬ 
ficulty, responsibility, and qualification requirements of the 
work performed and to the contributions of officers and 
employees to efficiency and economy of the service. . . ” 
The fundamental question in the case if whether there are 
substantial differences in the difficulty, responsibility, and 
qualification requirements of the work performed by ex¬ 
aminers in any one agency. That question is not answered 
by the Classification Act. It is answered by the Adminis¬ 
trative Procedure Act. And the answer given by that Act 
is that there are no such differences; for, examiners “shall 
be assigned to cases in rotation so far as practicable.” 17 

The ICC brief calls to its aid certain provisions in certain 
bills that were introduced in Congress in 1941. One of 
these, S. 674, reflects the views of a minority of the Attor¬ 
ney General’s committee. It provided expressly for a range 
of salaries from $3,600 to $9,000. 

Section 309(c)(2) 18 of this bill is ambiguous. But even 
assuming that it was intended to provide for varying sal¬ 
aries among the examiners assigned to a particular agency, 
the fact remains that the scheme of that bill called for 

17 See also Part I of Appellees’ brief, filed June 11, 1952. 

is Administrative Procedure, Hearings Before a Subcommittee of 
the Committee on the Judiciary, United States Senate, 77th Congress, 
1st Session on S. 674, S. 675, and S. 918, in four parts (1941), page 12. 
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“complete segregation” of examiners from agencies. This 
was not the scheme finally adopted by Congress. Moreover, 
that bill provided, in Section 309(c)(6), 19 that the “agency 
itself [or an employee designated by it] shall assign cases 
to such commissioners. . .” In other words, S. 674 put no 
qualification at all upon the power of the agencies to assign 
cases. But the bill finally enacted did: it provides that ex¬ 
aminers “shall be assigned to cases in rotation so far as 
practicable.” It is that Act with which we are concerned. 

Nor can the ICC take much comfort from the bill, S. 675, 
reflecting the views of the majority of the Attorney Gen¬ 
eral’s Committee. Section 302(2) 20 of that bill established 
a salary of $8,500 for chief hearing commissioners and a 
salary of $7,500 for other hearing commissioners. It also 
provided that if an independent authority, the proposed 
Director of Federal Administrative Procedure, should cer¬ 
tify, upon application of an agency, that certain of that 
agency’s cases were uncomplicated, then the salary of the 
examiner hearing those cases could be fixed at $5,000; it was 
specifically provided that they should be assigned to no 
other types of cases. That bill too did not provide for as¬ 
signment by rotation. It provided for assignment by a 
chief examiner and put no limitation on his powers re¬ 
specting assignments. When legislative draftsmen want to 
provide for multiple grades in an agency, they know how 
to do it. When they want to permit selective assignment, 
they know how to do it. They proposed exactly these 
things. And Congress rejected them. It provided instead 
that examiners “be assigned to cases in rotation so far as 
practicable”; that is, it provided that the examiners in each 
agency should do substantially equal work and that their 
compensation should be fixed in accordance with the prin¬ 
ciple of “equal pay for substantially equal work.” 


19 Ibid., page 13. 

20 Ibid., page 21. 


13 


TTT The Impartial Administration of Justice Demands That An 
Agency’s Hearing Examiners Receive Equal Compensation. 

The ICC suggests, on pages 17-18 of its brief, that the 
Court below might have been “unduly influenced” by the 
following statement of Mr. Dean Acheson, Chairman of the 
Attorney General’s Committee on Administrative Proce¬ 
dure: 

“I think it would be just as unthinkable [for the Office 
of Administrative Procedure to fix salaries] as would 
be a provision which would permit the Administrator 
of the United States Courts to vary the salaries of the 
Federal Judges according to the volume and difficul¬ 
ties of the cases coming before such judges. After all, 
we know that the cases coming before judges vary in 
complexity from area to area. Yet the tradition of in¬ 
dependence has long since settled the question that 
their salaries be fixed without variation.” 

A reading of the record would have revealed to the ICC 
that Mr. Acheson’s statement was never called to the at¬ 
tention of the Court below. The Court below was influ¬ 
enced by the words of the statute only. Appellees are glad, 
however, that Mr. Acheson’s statement is being called to 
the attention of this Court. As the ICC so well says 21 it is 
“a point of view.” It is indeed. It is precisely the point 
of view that Congress ultimately adopted. It is the point 
of view expressed by the Senate Committee when it said 
that the Act ‘ ‘ relies upon independence, salary security, and 
tenure during good behavior of examiners.” 22 

Judicial independence cannot be reconciled with the 
scheme the ICC contends for. Mr. Acheson suggested an 
analogy between hearing examiners and Federal judges. It 
is a persuasive analogy that has seen considerable use. See, 
for example, the following statement about section 11 1 23 

21 Page 18 of the ICC brief. 

22 Legislative History, page 195. See also Ibid., pages 215 and 280. 

23 Senate Document No. 82, 82d Congress, 1st Session, page 1. 
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“The basic and obvious purpose of this grant of inde¬ 
pendence was to create a corps of hearing examiners 
who would be as free, within the limitations attending 
their function in the administrative realm, as are mem¬ 
bers of the judiciary in reaching fair and impartial 
decisions.’’ 

Consider also Senator McCarran’s statement in a letter to 
Chairman Ramspeck of the Civil Service Commission r* 

“It was intended that they be very nearly the equiva¬ 
lent of judges even though operating within the Fed¬ 
eral system of administrative justice.” 

Even Mr. John J. McCarthy, of counsel for Appellants in 
the case at bar, has referred to hearing examiner positions 
as “administrative judgeships.” 25 

It does not push the analogy too far to note that nothing 
was more important to the framers of the Constitution than 
the securing of an independent Federal judiciary. Alexan¬ 
der Hamilton wrote in the Federalist , No. 79, that “a power 
over a man’s subsistence amounts to a power over his 
will.” 30 John Marshall exclaimed at the Virginia Conven¬ 
tion i 27 

“The Judicial Department comes home in its effects to 
every man’s fireside: it passes on his property, his 
reputation, his life, his all. It is not to the last degree 
important that he should be rendered perfectly and 
completely independent, with nothing to influence or 
control him but God and his conscience? ... I have 
always thought from my earliest youth till now that 
the greatest scourge an angry Heaven ever inflicted 
upon an ungrateful and sinning people was an ignorant, 
a corrupt, or a dependent judiciary.” 

Ibid., page 9. 

25 McCarthy, Status of the Lawyers in the Federal Civil Service 
(1951) 12 Fed. Bar. J. 152, 158. 

26 Cf. the language used by the Attorney General with respect to 
hearing examiners: “But the hope of promotion may motivate men 
as strongly as the fear of the loss of their jobs.” 41 Ops. A tty. 
Gen. 14. 

27 Debates Va. Conv. 1829-1831, pp. 616, 619, quoted in Evans v. Gore, 
253 U.S. 245. 
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Other parts of Mr. Acheson’s testimony are equally re¬ 
vealing. He spoke out forthrightly against the system 
which ICC here wants to continue. An example is the fol¬ 
lowing i 28 

“Now, we have also got to see that the proceeding re¬ 
sults in doing what the law says shall be done. That is 
part of the background. Another part of the back¬ 
ground is that the heads of these agencies except in 
rare cases, cannot hear the cases themselves. There 
are too many cases. There are too many other things 
to do, and they have to delegate the hearing of the 
case. 

“Now, therefore, that means not only that someone 
else has to hear the case, but somebody else has to sift 
the record and narrow the issues, and, in other words, 
tee the case up for the Commission to drive. 

“What we think is important is that that person shall 
be a person of stature, shall be a known person, a per¬ 
son whose proceedings are open and aboveboard and 
clear to everybody so that there is no mystery about it. 
There is an idea that Mr. A heard the case and then it 
goes into this great building and mills around and 
comes out with a commissioner’s name on it but what 
happens in between is a mystery. That is what both¬ 
ers people. Let us have the proceedings clear and car¬ 
ried on by a man who has stature and authority and 
conducts them in a dignified manner. It will be his 
duty to sift the evidence and make an original decision 
which then can be argued out before the members of 
the agency. 

11 That is the background of our recommendation. It is 
the desire to accomplish those things. Part of the 
background also is the great difference in the way the 
agencies now treat the hearing officer. 

‘ ‘ Some of the agencies have developed a hearing officer 
so he is a man of real stature and real dignity and real 
ability, accepted by practitioners and the public as a 
man of fairness and ability and knowledge. Others 
have treated him as a mere clerk. He is just somebody 


2*. Footnote 18, supra, pages 815-816. 
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who sits there, preserves a semblance of order and 
turns the record on to somebody else. In other cases, 
he is a sort of a hybrid, depending on the individual. He 
may make recommendations which carry weight or they 
may just be thrown in the wastebasket. Where the hear¬ 
ing officer is disregarded, then there comes some 
anonymous group who operates perfectly fairly and 
properly and in the public interest, but they are 
anonymous. You don’t know who they are. The prac¬ 
ticing lawyer, the person appearing, is worried. He 
does not know who is deciding his case and where it is. | 

“Senator Hatch. You said a moment ago it is impor- | 
tant to have the appearance of fairness, almost as im¬ 
portant as to be fair. 

“Mr. Acheson. Yes. 

“Senator Hatch. What does the citizen feel in the case 
you have just described when he does not know who is 
deciding his case? That appearance of fairness is en¬ 
tirely gone. 

“Mr. Acheson. I quite agree, Senator, I quite agree, 
and he is worried about it. I do not know of any case 
in my own professional practice and we have heard of 
none in our committee meetings where any person was 
unfairly or unjustly dealt with but I myself have felt 
baffled in presenting cases because I knew that the man 
who was listening to me argue was not the man who 
was going to decide the case and what I wanted to do 
was to get my hooks into the fellow who was going to 
decide the case. 

“Senator Hatch. You really did not feel that there 
was much use in making an argument? 

“Mr. Acheson. No; you feel perfectly futile and baf¬ 
fled by it.” 

In ICC’s further discussion of things which may have in¬ 
fluenced the District Court, it also makes reference to and 
disagrees with the testimony of Attorney General Biddle, 
which was also not cited to the District Court. 29 However, 


-*« ICC brief, page 18. 
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the testimony of this distinguished witness too is worthy 
of note. For example, Attorney General Biddle said: 

“We have recommended the appointment, in most ad¬ 
judicatory agencies, of hearing commissioners—officers 
of independence, dignity, standing ... A number of 
agencies have suggested . . . that the more flexible sal¬ 
ary range suggested by S. 675 would be preferable to 
that provided by S. 674. From the viewpoint of ad¬ 
ministrative efficiency, especially in consideration of 
the wide variety of adjudications in the various 
agencies, this might be so. But we must remember that 
if the agencies are permitted to control the salary of a 
hearing commissioner, even within the limits of a slid¬ 
ing scale, there is a means by which the independence 
of the Commissioner is threatened. . . . the mere exist¬ 
ence of such a power might have a dampening effect 
upon their independence... I am inclined to agree with 
what Mr. Acheson has said. The Civil Service laws 
give the employee security against discharge; but they 
do not give him a right to specific status or job . . . the 
purpose of the recommendations of the Attorney Gen¬ 
eral’s Committee was to give the hearing commissioner 
an additional specific security in his specific job, at a 
more or less specific salary.” 30 

It is apparent from ICC’s brief that Congress had con¬ 
flicting testimony from which to choose. This in and of it¬ 
self hardly justified ICC’s conclusion that Congress chose 
its interpretation. The fact is that the meaning ICC con¬ 
tends for was conveyed by the language of other bills which 
■were not enacted but is not conveyed by the language of 
this Act. 

Congress left no doubt as to its reasons for providing for 
a single grade of examiners in an agency. If it had pro¬ 
vided for multiple grades it would have frustrated its de¬ 
clared purpose: independent examiners, qualified and com¬ 
petent, with full and complete tenure and salary security. 
This purpose cannot be realized within the framework of a 
system of multiple grades, promotions, and reductions in 


30 . Footnote 18, supra, pages 1449-1450. 
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force. Multiple grades and selective rotations are the warp 
and woof of agency control. Congress proscribed that sys¬ 
tem. But the Civil Service Commission has re-established 
it by regulation; ICC defends that unauthorized action. 
Under the system which ICC defends, examiners and also 
cases are in fact rated by the ICC; the ICC is given abso¬ 
lute power to decide if and when there shall be promotions; 
the ICC is given a voice in selecting the winner of a promo¬ 
tion competition; and the ICC is given power to remove its 
examiners for reasons other than good cause. The ICC 
insists that it must continue as in the past to have five 
grades of cases, five grades of justice, and the power to de¬ 
cide itself just which grade of justice a litigant is to enjoy. 

IV. The Hearing Examiners at the Interstate Commerce Commis¬ 
sion Are Fully Qualified to Perform Their Functions as Pre¬ 
scribed in the Act. 

On page S of its brief, the ICC states: 

“As a part of its examiner-training program, exam¬ 
iners newly assigned to a bureau were given the 
simpler cases, and as they acquired skill and expe¬ 
rience in the work of the bureau, they were assigned 
to more difficult and important cases in the bureau and 
advanced in grade.” 

On pages 14-15 emphasis is again placed on the high quali¬ 
fications of ICC examiners. 

But in startling contrast is this statement from page 22: 

“The present Interstate Commerce Commission hear¬ 
ing examiners were recommended by the Interstate 
Commerce Commission for appointment under the 
Administrative Procedure Act. The recommendation 
of the appointment of those in the lower grades was 
made to the Civil Service Commission under the belief 
that those recommended, if appointed, would be con¬ 
fined. to presiding at hearings in the simple, less- 
important cases.” (Emphasis supplied) 
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The record shows that of the 115 examiners at the Inter¬ 
state Commerce Commission, all except five have at least 
the six years specialized experience required by the Civil 
Service Commission for GS-15 and most of them have from 
10 to 30 years of such experience- Seventy hearing 
examiners at the Interstate Commerce Commission have 
averred on information and belief that even the five without 
six years ICC experience have equivalent or comparable 
experience. 31 These examiners have all been appointed by 
the ICC itself under Section 11 of the Act which requires 
that the examiners so appointed be “qualified and compe¬ 
tent” to conduct proceedings required by Sections 7 and 8 
of the Act. It does not lie well with ICC to insinuate that 
it has ignored this legislative mandate and appointed 
examiners who are in fact unqualified and incompetent. 

The fact is that ICC has been utilizing its examiners in 
various types of cases. For example, the affidavit referred 
to above shows that the following assignments, among 
others, are made by the ICC: 

1. Rail examiners (Bureau of Formal Cases) assigned 
motor-carrier rate cases. 

2. Motor-application (license) examiner assigned motor- 
rate case. 

3. Motor-finance examiner assigned motor-rate case. 

4. Rail examiner assigned to assist Joint Board in motor 
revocation proceeding. 

5. Rail examiner assigned motor revocation case. 

6. Rail examiner assigned motor application case. 

7. Motor-finance examiner assigned to assist Joint Board 
in motor application case. 

8. Motor-carrier case transferred from one examiner to 
another in a different grade. 

31 See the affidavit of ICC examiners reprinted in the Appendix to 
this brief. 
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9. Motor-carrier examiner complete itinerary transferred 
to another examiner of a different grade. 

10. Motor-rate examiner assigned to hear motor-finance 
case. 

11. Motor-rate examiner assigned to hear rail (Bureau 
of Formal Cases) rate case. 

12. Consolidated hearings, portions of which were heard 
by different examiners of different grades. 

ICC’s argument on the unfeasibility of compliance with 
the law ignores also such obvious facts as the following: 
An examiner in the Bureau of Motor Carriers who is 
familiar with the motor carrier rate matters of that Bureau 
can handle with equal ease a railroad rate matter in the 
Bureau of Formal Cases, and vice versa. Similarly, an ex¬ 
miner who has conducted hearings on applications to 
merge, consolidate, purchase, and lease properties of motor 
carriers will feel at home in handling a similar case in the 
Bureau of Finance respecting railroads. The law requires 
that examiners he assigned to cases in rotation so far as 
practicable; ICC can comply with the law; other agencies, 
whose cases are no less various, have. There is only one 
grade of examiners in each of the following agencies, and 
presumably the examiners in these agencies are assigned 
to cases in rotation so far as practicable: Federal Com¬ 
munications Commission, Federal Trade Commission, De¬ 
partment of Agriculture. 

The ICC advances as a reason for having multiple grades 
of examiners that approximately 43 per cent of the com¬ 
plaints against railroad rates are handled by the 
shortened and modified procedure methods under which 
the evidence of the parties is presented by verified state¬ 
ments of fact and not at oral hearings. Without going 
into the legality or illegality of this procedure this much 
can be said: a case which is not set down for oral hearing 
is not usually assigned to a hearing examiner appointed 
under Section 11 of the Act. 
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Even more fanciful is the story of the peripatetic 
examiner set forth on pages 25 and 26 of ICC’s brief. If 
cases are assigned in rotation, the Court is told, the result 
will be that “an examiner might travel to Boston, Mass., 
to conduct a hearing of one day or less, return to Wash¬ 
ington, write his initial decision, proceed to Cincinnati, 
Ohio, to hear another case requiring a day or less, return 
to Washington, write his initial decision, and so on.” Let 
it suffice to say that the Act’s requirement of assignment 
by rotation states a general rule to which Congress added 
an exception, “so far as practicable.” A reasonable 
assignment of cases in accordance with geographical 
itineraries is not prohibited. What is prohibited is the 
utilization of this exception to grade examiners on the 
basis of the supposed difficulty and importance of the work 
they perform. The “so far as practicable” exception per¬ 
mits geographical itineraries; in the words of the District 
Court it authorizes agencies to take into consideration 
“exigencies arising in the administration of business.” 
It is, however, relevant to consider just how geographical 
itineraries are now made up. The following statement 
from the record is revealing: 

“These hearings are, as a rule, grouped geographic¬ 
ally and made up into itineraries compiled generally 
by clerks wdth no legal or other professional back¬ 
ground. The itineraries may consist of from one to 
as many as 25 or more cases. The cases embraced in 
the itineraries are subject to a cursory and super¬ 
ficial examination by an individual who purports to 
function in the dual capacity of hearing examiner and 
of Chief Examiner or Chief of Section in the given 
bureau, and in the latter capacity as a policy making 
officer of the agency, in a supervisory capacity. His 
sole information of the cases listed in the itinerary 
consists generally of the statement of the issues con¬ 
tained in the various types of pleadings or notices of 
hearings, and sometimes of off-the-record informa¬ 
tion from counsel, or Commission field employees, as 
to the number of witnesses and probable length of 
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time of their testimony. Such itineraries contain a 
variety of cases, and except by chance are not related 
to the grades of examiners. 32 

Obviously, the use of itineraries does not justify the 
multiple grade system at ICC. 

In fact, nothing in the ICC’s brief justifies the failure, 
of the Civil Service Commission and the agencies to 
comply with the Administrative Procedure Act. 

A final word seems in order: since passage of the Ad¬ 
ministrative Procedure Act, the ICC has had one case in 
the Supreme Court of the United States involving hearing 
examiners, Riss & Co. v. United States . 33 That case, a 
stinging rebuke to the ICC, is not once mentioned in its 
brief amicus curiae. 

i 

CONCLUSION 

The Interstate Commerce Commission has advanced no 
valid reasons for reversing the decision of the Court be¬ 
low. For the reasons stated in Appellees’ brief filed June 
11, 1952, and in this brief, the decision appealed from 
should be affirmed. 

Respectfully submitted, 

Charles S. Rhyne 
Eugene J. Bradley 
Eugene F. Mullin, Jr. 

730 Jackson Place, N. W. 

Washington 6, D. C. 

Attorneys for Appellees 


32 Affidavit of ICC examiners in Appendix to this brief. 

33 341 U. S. 907. 
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APPENDIX A 

(Caption omitted) 

Affidavit of Hearing Examiners in the Interstate Commerce 

Commission 

The undersigned affiants, replying to the affidavits of 
Commissioner Alldredge and “officials” of the Bureaus of 
Finance, Formal Cases, and Motor Carriers, being first 
duly sworn, upon oath depose and say: 

They are hearing examiners in the respective bureaus of 
the Interstate Commerce Commission, and have read the ' 
opinion of March 4,1952, and memorandum of May 8,1952, 
of the Chief Judge of the United States District Court for 
the District of Columbia in the above-entitled proceeding. 
They are familiar with the work of examiners in the Inter¬ 
state Commerce Commission, (hereinafter called the Com¬ 
mission), appointed under section 11 of the Administrative 
Procedure Act, and have considered the effect of a failure 
to stay the order of May 8, 1952, upon this Commission’s 
work. 

Because they are particularly familiar with the work of 
the Commission in the assignment and hearing of cases, 
they are firmly convinced that the order of May 8, 1952, 
will enhance rather than impair the efficiency of the Com¬ 
mission’s functions, particularly if the Commission is dis¬ 
posed to make an effort to comply with the Administrative 
Procedure Act and the District Court’s opinion and order. 

To the best of affiant’s knowledge and belief, cases in 
any of the bureaus of this Commission are not assigned to 
examiners in rotation according to grade or otherwise, 
even when giving full faith and credit to the limiting 
phrase, “insofar as practicable” appearing in affiant All¬ 
dredge’s affidavit in support of the motion to stay. 

The vast majority of the hundreds of hearings conducted 
annually by examiners in the Commission are held outside 
of Washington, D. C. These hearings are, as a rule, 
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grouped geographically and made up into itineraries com¬ 
piled generally by clerks with no legal or other profes¬ 
sional background. The itineraries may consist of from 
one to as many as 25 or more cases. The cases embraced 
in the itineraries are subject to a cursory and superficial 
examination by an individual who purports to function in 
the dual capacity of hearing examiner and of Chief Exam¬ 
iner or Chief of Section in the given bureau, and in the 
latter capacity as a policy making officer of the agency, 
in a supervisory capacity. His sole information of the 
cases listed in the itinerary consists generally of the state¬ 
ment of the issues contained in the various types of plead¬ 
ings or notices of hearings, and sometimes of off-the-record 
information from counsel, or Commission field employees, 
as to the number of witnesses and probable length of time 
of their testimony. Such itineraries contain a variety of 
cases, and except by chance are not related to the grades 
of examiners. 

Based upon their experience, affiants cannot see any con¬ 
nection between delay by the Civil Service Commission in 
fixing the single grade required by the Court below for 
examiners of this Commission and the cancellation of cases 
now and to be assigned for hearing. 

As all of the present hearing examiners have been law¬ 
fully appointed and duly qualified, no question can be 
raised with respect to their right and duty to hear any case 
assigned to them. Consequently, no public interest would 
be involved, much less adversely affected were cases rotated 
so far as practicable prior to the fixing of a single grade 
by the Civil Service Commission. Any delay in fixing such 
a grade for this Commission, however, is unjustified be¬ 
cause, pursuant to the task of qualifying the hearing exam¬ 
iners initially and the continuing investigation of their 
duties as a result of individual and group appeals, the Civil 
Service Commission has accumulated data upon the basis 
of which it can fix a single grade for the Commission 
promptly. 
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In answer to the statement in the Alldredge affidavit that 
a stay of the District Court’s order, and a continuance of 
the status quo pending appeal would render unnecessary 
the resetting of some 533 hearings now assigned, affiants 
herein aver that if the District Court’s order is stayed but 
ultimately affirmed, all 533 hearings and others assigned 
under the existing system might be invalidated, because not 
assigned in rotation. On the other hand, if the District 
Court’s order herein is not stayed, and the rotation of hear¬ 
ings required by that order is followed, there would be no 
procedural cloud on the hearings of the Commission pend¬ 
ing the appeal, regardless of the final decision. 

On Sheet 2 of the Boles-Mullen-Blanning-Stillwell affida¬ 
vit, the following statements are made: 

In accordance with Rule 34.10 of the Hearing Exam¬ 
iner Regulations, which rule has been set aside by the 
ruling of the District Court, these examiners are allo¬ 
cated to, and receive compensation in, the following 
grades (their present grades) # # • 

These allocations, made on the basis of the levels of 
difficulty and importance of the cases heard in the In¬ 
terstate Commerce Commission and the qualifications 
and experience of the examiners, constitute 10.4 per¬ 
cent in Grade GS-15 and 22.6 percent in Grade GS-14. 

Contrary to the above statements, the facts are that the 
hearing examiners of the Interstate Commerce Commission 
were allocated to their present grades prior to the promul¬ 
gation of said Rule 34.10, which did not purport to become 
effective until September 21, 1951. Of the 115 examiners 
of this commission, all except five have a minimum of six 
years’ specialized experience required by the Civil Service 
Commission as a prerequisite for Grade GS-15, and most 
of them have had from 10 to 30 years of such experience. 
To the best of our information and belief, even the five 
have equivalent or comparable experience. 

The above-quoted statements imply that only 10.4 per¬ 
cent of the cases of the Commission are of the Grade GS-15 
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level. The fact is that all except a relatively few cases of 
the Commission are of the Grade GS-15 level or higher. 
While it is true that the Commission has chosen to accord 
only 12, or 10.4 percent, of the hearing examiner positions 
to Grade GS-15, there is absolutely no connection between 
the number of examiners in that grade and the volume of 
work that would be so classified. 

The Boles-Mullen-Blanning-Stillwell affidavit, at Sheet 3, 
raises the question of whether an examiner in Grade GS-11 
or 12, for instance, could be placed in GS-14 or 15, if such 
grade were established as a single grade for the Commis¬ 
sion because of a prohibition in the so-called Whitten rider 
against multiple grade promotions. That rider would have 
no application because the placing of GS-11 and 12 exam¬ 
iners in Grades GS-14 or 15 could not be a promotion but 
the prescription of compensation by the Civil Service Com¬ 
mission, independently of agency recommendations and 
ratings, as required by Section 11 of the Administrative 
Procedure Act. By the terms of the Whitten rider discre¬ 
tion is given to the Civil Service Commission to make such 
exceptions as it may see fit. The Whitten rider does not 
expressly modify the Administrative Procedure Act as it 
would be required to under Section 12 of the Administra¬ 
tive Procedure Act. 

There is nothing in the Administrative Procedure Act 
nor the opinion of the Court below that would prevent the 
assignment of cases on a reasonable functional or geo¬ 
graphical basis and plaintiffs have never made any such 
contention. It would, however, be inefficient to rotate 
cases based on the level of difficulty of the work in the 
respective grades. 

In the Boles-Mullen-Blanning-Stillwell affidavit, on 
Sheet 5, it is stated that: 

“If cases as they are filed or are ready for hearing 
were to be referred to examiners in rotations, and the 
examiners were to fix the dates for the hearings, some 
examiners would receive a preponderance of simple 
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cases and others would be burdened with more difficult 
cases. After a time, some examiners would have com¬ 
pleted their assignments and others would have built 
up a backlog.” 

Your affiants aver that such results would not occur 
under the statutory language requiring rotation “so far 
as practicable.” 

The affiants in support of the motion assume that all of 
the Commission’s existing backlog of application cases, 
stated to number more than 1800, must be heard prior to 
the assignment of new cases, including investigation and 
suspension cases, which said affiants state must be decided 
within seven months as provided by law, or the proposed 
schedules will become effective. In the first place, it is 
beyond reason to assume that rotation of new cases shall 
not begin until all pending cases have been decided. It is 
true that the Commission’s power of suspension of the 
effective date of proposed schedules is limited to seven 
months by statute, but in practice it is without limit so far 
as Part I of the Interstate Commerce Act is concerned, 
because with respect to railroads, the effective date is, 
with few exceptions, postponed by the carrier beyond the 
seven months’ period until such time as the Commission 
reaches its conclusion. Rotation of cases, of course, does 
not preclude the placing at the top of the list Investigation 
and Suspension and other proceedings as to which the Com¬ 
mission is required by law to give priority. 

With respect to a major part of the backlog of the 1800 
or more cases, this is due primarily to administrative 
action in assigning so many of the hearing examiners to 
non-hearing examiner work. 

In the Boles-Mullen-Blanning-Stillwell affidavit at 
Sheet 3, it is suggested that if a grade lower than GS-14 be 
fixed as the single grade for hearing examiners of the 
Commission, examiners presently in grades GS-14 and 15 
would prefer transfer to a non-hearing examiner status 
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rather than lose the grade which they hold as hearing 
examiners. This is pure speculation. Affiants herein 
know of no examiner who has expressed such a preference 
if a single grade lower than GS-14 were established. 
Affiants herein do not believe that the Civil Service Com¬ 
mission can lawfully establish a grade lower than GS-15 
for the Commission; in fact, this would be the minimum 
grade required by the Classification Act of 1949. 

The affidavits supporting the motion rely upon the 
affidavit of Mr. Moyer, Executive Director of the Civil 
Service Commission, stating that it would be months be¬ 
fore the Civil Service Commission can give consideration 
to all factors which enter into the determination of the 
grade for the Interstate Commerce Commission and other 
agencies employing hearing examiners. With respect to 
examiners of the Interstate Commerce Commission, the 
fixing of the grade would be very simple under the pro¬ 
visions of the Classification Act of 1949. That Act pro¬ 
vides for classifications based upon relative freedom from 
supervision and latitude for the exercise of independent 
judgment. Under the law, hearing examiners age free 
from agency supervision so far as their work is concerned 
and have complete latitude for the exercise of independent 
judgment. They are clearly entitled to the maximum 
grade under the Classification Act. 

The type and difficulty of the cases heard by an 
examiner have no bearing on his qualifications for the 
highest grade. In the appellants “Opposition to Motion 
for Preliminary Injunction” filed in the Court below, they 
paraphrase the language in the affidavit of Mr. Ernest J. 
Stocking, Chief of the Washington Recruiting Branch, 
Examining and Placement Division of the United States 
Civil Service Commission, as follows: 

“Mr. Stockings’ affidavit reveals that in considering 
eligibility for promotion, the level of difficulty of cases 
assigned to the examiner will play no part in the 
determination of his qualifications for promotion. 
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Rather, it is shown that the basis of determination of 
promotion is the ability of the examiner to perform 
satisfactory the duties of a hearing examiner, irre¬ 
spective of the cases which are assigned to him.” 

In the Boles-Mullen-Blanning-Stillwell affidavit, it is 
stated that there is a possibility that all examiners may 
have to be requalified, or that some may be demoted. In 
this connection, affiants herein point out that only portions 
of the Civil Service Commission rules and regulations, 
published as Part 34, were held to be unlawful by the 
Court below, and that other portions of the same rules 
are now effective, including Rule 34.2(k) and Rule 
34.14(a) defining and governing removals. 

Rule 34.2(k) reads as follows: 

As used in the regulations in this part, removal means 
any involuntary change in the status of a Hearing 
Examiner, including demotion, promotion, reassign¬ 
ment, removal, and suspension as defined in Section 
4.301 of this chapter. 

Rule 34.14(a) reads as follows: 

Agencies shall initiate removal proceedings against a 
Hearing Examiner by filing with the Commission, 
attention Chief Law Officer, a complaint which shall 
set forth specifically and in detail the facts that are 
alleged to constitute good cause for the Hearing 
Examiner’s removal. The Commission will there¬ 
upon arrange for a hearing to be held on the question 
involved and will decide whether or not the removal 
is justified on the basis of the record of the hearing. 

With respect to the statement in the Boles-Mullen- 
Blanning-Stillwell affidavit relating to the functional 
assignment of cases, the interchangeability of examiners 
between the several Bureaus of the Interstate Commerce 
Commission has been common-place and presumably pro¬ 
motive of greater efficiency in organization and function- 
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ing when it is for the convenience of the agency. That an 
examiner is unskilled in matters handled by a bureau 
other than the one in which he functions was not an im¬ 
portant factor in the organization and functioning of the 
agency in the past. For example, the Bureau of Finance 
at its inception was staffed largely by examiners of the 
Bureau of Formal Cases. Most of the older examiners 
in the Bureau of Motor Carriers, including Affiant Still¬ 
well, were trained in the Bureau of Formal Cases and 
transferred to the Bureau of Motor Carriers at its incep¬ 
tion at grades higher than those they held in the Bureau 
of Formal Cases. Several Formal Case examiners have 
been transferred within relatively recent years to the 
Bureau of Finance at the same grade they held in Formal 
Cases. Other Examiners in the Bureau of Formal Cases 
were transferred with increased grades to the Section of 
Finance of the Bureau of Motor Carriers before that •: 
Section was merged with the Section of Complaints. 
Since 1950, many examiners of the Bureau of Formal 
Cases have been assigned to hear Investigation and Sus¬ 
pension and Complaint and Answer rate cases of the 
Bureau of Motor Carriers. Your Affiant, J. Edgar 
Snider, along with former Hearing Examiner R. M. 
Brown (deceased) came to the Bureau of Formal Cases 
from the Bureau of Finance. Presently the Bureau of 
Formal Cases has at least four hearing examiners who 
have transferred from the Bureau of Motor Carriers. 
While a great many of the transfers from one Bureau to 
another in the Interstate Commerce Commission have 
been at higher grades, affiants herein know of no instance 
where a transfer was made with a reduction in grade. 

A spot check of a limited number of assignment orders 
of the I.C.C. made by affiants in corroboration of their 
statements herein, and without consulting the ^complete 
records of the Commission, shows that the following types 
of assignments, among others, are made: 
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1. Rail examiners (Bureau of Formal Cases) assigned 
motor-carrier rate cases. 

2. Motor-application (license) examiner assigned 
motor-rate case. 

3. Motor-finance examiner assigned motor-rate case. 

4. Rail examiner assigned to assist Joint Board in 
motor revocation proceeding. 

5. Rail examiner assigned motor revocation case. 

G. Rail examiner assigned motor-application case. 

7. Motor-finance examiner assigned to assist Joint 
Board in motor application case. 

S. Motor-carrier case transferred from one examiner to 
another in a different grade. 

9. Motor-carrier examiner complete itinerary trans¬ 
ferred to another examiner in a different grade. 

10. Motor-rate examiner assigned to hear motor-finance 
case. 

11. Motor-rate examiner assigned to hear rail (Bureau 
of Formal Cases) rate case. 

12. Consolidated hearings, portions of which were heard 
by different examiners of different grades. 

Affiants herein know of no standards that can be applied 
for the predetermination, prior to the hearing, of the 
level of difficulty and complexity of proceedings assigned to 
hearing examiners. Contrary to the statement in the 
Boles-Mullen-Blanning-Stillwell affidavit, that the more 
difficult cases normally require one week or more for hear¬ 
ing, it is the experience of affiants herein that cases re¬ 
quiring short time for hearing frequently may be 
infinitely more difficult than those requiring a longer time 
for hearing. Reference is made to the Civil Service Com- 
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mission’s GS-935 Hearing Examiner Series, setting 
forth hearing examiner job descriptions. Under the P-8 
(GS-15) descriptions of Kail Rate Proceedings, proceed¬ 
ing C required 17 hours (about 2 1 /*> days) hearing, in 
which 423 pages of testimony were taken. Under the P-7 
(GS-14) descriptions, license Proceeding C required 2 
days’ hearing, in which 318 pages of testimony, in addi¬ 
tion to 600 pages of depositions, were taken. Also under 
the GS-14 description, a finance case, Proceeding C re¬ 
quired 19 hours of hearing, in which 432 pages of testi¬ 
mony were taken. 

It is common knowledge that efforts are being made by 
the courts and administrative agencies to reduce the 
length of hearings and the size of records. Hearings of 
less than one week, therefore, might well demonstrate 
efficiency and ability on the part of the examiner, and pro¬ 
tracted hearings (See Judicial Conference Study of Ad¬ 
ministrative Procedure, 19 I.C.C.P. Journal, Pages 3 to 
11, inclusive) might well prove the contrary. 

The contention of the affiants in support of the motion 
with respect to the stoppage of compensation of hearing 
examiners is untenable. Each hearing examiner is now 
compensated under certificates issued by the Civil Service 
Commission under the Classification Act of 1949, which 
makes it mandatory upon the disbursing officer to com¬ 
pensate in accordance with such certificates. The finding 
of the District Court that Rule 34.10 of the Civil Service 
Commission’s Rules is invalid in no manner affects the cer¬ 
tificates under which disbursing officers are authorized to 
compensate hearing examiners. The disbursing officer of 
the Interstate Commerce Commission would be in viola¬ 
tion of the provisions of the Classification Act if he were 
to deny compensation to the hearing examiners during the 
effectiveness of such certificates. 

On Sheet 8 of the Boles-Mullen-Blanning-Stillwell 
affidavit, the following appears: 
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A vast majority of Government employees are subject 
to Civil Service rules governing reduction in force. 
By finding invalid Rule 34.15 applicable to reductions 
in force of hearing examiners, the opinion herein 
would set up a group of Government employees not 
subject to reduction in force, or furlough, because of 
a cut in appropriations or by reason of Congressional 
action, abolishing the work upon which they are en¬ 
gaged. Were the Congress to reduce the appropria¬ 
tions for the Interstate Commerce Commission, the 
savings' would have to be accomplished only by 
separating or furloughing non-hearing examiners or 
other necessary employees of the Commission. 

The finding of the District Court that Rule 34.15 is in¬ 
applicable to hearing examiners did not set up a group of 
Government employees not subject to reduction in force or 
furlough. That group of Government employees, the 
hearing examiners, was set up by Congress by means of 
Section 11 of the Administrative Procedure Act, which 
provides that hearing examiners “shall be removable by 
the agency in which they are employed only for good cause 
established and determined by the Civil Service Commis¬ 
sion after opportunity for hearing and upon the record 
thereof.” 

There has been no contention made in this proceeding 
that hearing examiner positions could not be abolished 
by Congress in any manner it sees fit. The only conten¬ 
tion that has been made is that the agency may not vitiate 
the Administrative Procedure Act by resorting to the ex¬ 
pediency of dismissals by reduction in force. 

The order entered by the District Court in accordance 
with its opinion, for the reasons stated herein, will not 
disrupt the work of the Interstate Commerce Commission, 
so far as the assignment, hearing, and deciding of cases 
are concerned; the decisions need not, by reason of such 
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order, be retarded; and the cost of performing the bear¬ 
ing work of the Commission should be substantially- 
decreased. 


J. Edgar Snider 
Paul, 0. Carter 
Alva G. Nye 
Gerald F. Colfer 
Francis A. Clifford 
Lucian Jordan 
Melvin L. Winson 
Leonard J. Kassel 
Robert Romero 
C. E. Brooks 
Leo W. Cunningham 
Warder Rannells 
Charles B. Gray 
George A. Dahan 
Edward L. Glenn 
Joseph M. Zurlo 
Herbert L. Hanback 
R. Edwin Brady 
Alton R. Smith 
Harold W. Angle 
Harold P. Boss 
Isadore Fbeidson 
Aubrey T. Palmer 
Jerome K. Lyle 
Laurence A. Van Dyke, Jr. 
Timothy M. Cremins 
Burton Fuller 
John S. Russell 
Andrew C. Wilkins 
Charles W. Bennett 
Arnold J. Roth 
Charles E. Morgan 
Oren G. Barber 
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Edward L. Boisseree 
William J. Sweeney, Jr. 

George B. Vandiver 
Walter T. Cantrell 
David Waters 
Edward E. Kobernusz 
John L. Bradford 
C. E. Simmons 
Philip N. Crowley 
Chart.es H. Riegner 
John F. Collins 
Jno. S. Prichard 
Lawrence B. Dunn 
Walter R. Lee 
Charles W. Griffin 
Fabian C. Cox 
Otto A. Hanson 
Alfred B. Hurley 
Thomas J. Patrick 
Frank R. Saltzman 
James C. Cheseldine 
Hyman J. Blond 
Mack Myers 
John P. McCarthy 
Robert A. Joyner 
Tobias Naftalin 
Henry C. Lawton 

Subscribed and sworn to before me this 16th day of May, 
1952. 

/s/ Brice W. Rhyne 
Notary Public 

My Commission expires December 14, 1955. 



Donald It. Sutherland 
Allen W. Hagerty 
Lucian A. Jackson 
James L. Smith 
Leo A. Rieger 
Reece Harrison 
Robert H. Murphy 
Wm. R. Tyers 
B. W. Card 
A. L. Corbin 

Subscribed and sworn to before me this Sixteenth day of 
May, 1952. 

/s/ Lillian L. Cooley 

Notary Public 

My Commission expires January 31, 1955. 
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©tuteb States Court of appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,421 

Robert Ramspeck, et al., appellants 

v. 

Federal Trial Examiners Conference, et al., appellees 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

REPLY BRIEF FOR APPELLANTS 


Basically, the appellees’ contentions constitute an attempt 
to secure a status akin to that of Federal judges, a status 
which Congress specifically refused to give them. Their 
argument, ignoring as it does the express terms of the 
Administrative Procedure Act and its authoritative legis¬ 
lative history, should be addressed to the Congress. 

As stated in the reports of the Senate and House Com¬ 
mittees on the Judiciary, and by Senator McCarran in 
explaining the bill to the Senate, Congress intended to cre¬ 
ate a **special class of semi-independent subordinate hear¬ 
ing officers.” 1 Far from drawing upon the analogy of Fed¬ 
eral judges in the context of the constitutional separation 
of powers, Congress rejected even the more modest pro- 


1 Legislative History, pp. 192, 244, 303. 


( 1 ) 
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posal to place Federal hearing examiners under an inde¬ 
pendent Office of Federal Administrative Procedure. In 
Sections 5(c) and 11 of the Act, Congress has precisely 
defined the relationship between hearing examiners and the 
administrative agencies which employ them. In cases of 
adjudication, hearing examiners may not be placed under 
the supervision or direction of agency employees who 
perform investigative or prosecuting functions. By the 
clearest of implications, hearing examiners remain under 
the supervision and direction of the agency heads, and they 
also may be supervised by an agency employee, such as a 
chief examiner, who does not perform investigating or 
prosecuting functions. The relationship between hearing 
examiners and the agencies which employ them bears no 
resemblance to the relationship between trial and appellate 
courts. The agencies remain fully responsible for the ad¬ 
ministration of the statutes entrusted to them, including the 
power and responsibility, under Section 8, for making final 
decisions in all cases heard by hearing examiners. 

Congress has thus precisely worked out its purpose of 
creating “a special class of semi-independent subordinate 
hearing officers.” That Congress did not go as far as the 
appellees now invite this Court to go, is clear from the 
statement of Representative Gwynne, ranking minority 
member of the House Committee on the Judiciary, in ex¬ 
plaining the bill to the House, that: 

It is hoped to at least make a start, although I think 
it does not go as far as it should, in arriving eventually 
at a complete separation between the deciding func¬ 
tions and the prosecuting functions. 2 

1. Classification. The appellees’ brief conspicuously ig¬ 
nores both the clear language of Section 11, supported by 
overwhelming and uncontradicted legislative history, to the 
effect that Congress empowered, and intended to empower, 
the Civil Service Commission to establish different salary 
grades for hearing examiners employed by a particular 
agency and to provide for the promotion of such examiners 


2 Legislative History, p. 374. 
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from one salary grade to another. Rather they interpose a 
self-generates theory, unsupported by a word of the Act or 
its legislative history, that Congress intended hearing ex¬ 
aminers employed by a particular agency to be classified in 
a single salary grade and promoted only en masse. 

The evidence of that Congressional purpose may be sum¬ 
marized as follows: 

(a) By empowering the Commission to prescribe the 
compensation of hearing examiners “in accordance with 
the Classification Act,” Congress could only have intended 
to empower the Commission to prescribe such compensation 
in the same manner that it does for other Federal jobs, i.e., 
by establishing different salary grades within an agency. 
This legislative purpose is emphasized by Congress’ express 
enumeration in Section 11 of the provisions of the Classifica¬ 
tion Act which it desired to make inapplicable. Indeed, 
Congress could not have used more inappropriate language 
if in fact it sought to reverse the long-standing and universal 
practice of classifying examiner positions within an agency 
into several salary grades. 

(b) The reports of both the Senate and House Judiciary 
Committees state that “The [Civil Service] Commission 
would exercise its powers by classifying examiners’ posi¬ 
tions and, upon customary examination through its agents, 
shift examiners to superior classifications or higher grades 
as their experience and duties may require.”* In the ap¬ 
pellees’ brief and argument, they did not seriously attempt 
to explain how the Commission can “shift examiners to 
superior classifications or higher grades as their experience 
* * * may require, ” except by promoting individual hear¬ 
ing examiners from one salary grade to a higher grade. 
Obviously, “experience” is an attribute of the individual, 
and one which can be relevant only to individual promotions. 

(c) In our main brief, we have pointed out that Senator 
McCarran, Chairman of the Senate Committee, in his letter 


3 Legislative History, pp. 215, 280. And for the similar contem¬ 
poraneous views of the Attorney General, see Appellants’ brief, 
p. 27. 
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of September 6, 1951, so heavily relied upon by the court 
below and by the appellees, in effect conceded the power of 
the Civil Service Commission to establish more than one 
salary grade for hearing examiners within a particular 
agency, when he stated that: 

If classification is justifiable at all, then it should be 
on the basis of the type of work done by the agencies. 
And, within each agency, two grades designated ‘ ‘ senior 
examiner” and “junior examiner” would be adequate 
and practical; more is unrealistic and unjustified. 

The appellees do not even attempt to refute Senator Mc- 
Carran’s statement. 

(d) In 1947, even before Section 11 became effective, 4 Mr. 
Ashley Sellers, whose role in the Drafting of the Act was 
recognized by the Chairman of the House Committee on the 
Judiciary, 5 publicly stated with respect to the classification 
of hearing examiners that: 

... At any rate the classifications have to have some 
reference both to the individual involved, that is as to 
his experience, background, and capacity to become the 
most competent type of examiner and, second, as to the 
nature of the type of ivork which he is to do . . . 

Mr. Sellers’ express and contemporaneous understanding 
that Section 11 empowers the Civil Service Commission to 
assign an individual examiner to a salary grade commen¬ 
surate with “his experience, background, and capacity to 
become the most competent type of examiner”, is so de¬ 
structive of the appellees’ contentions that, understandably, 
they prefer to ignore it. 

(e) Similarly, we have pointed out in our main brief (pp. 
30-31) that in 1949 the group of consultants appointed by 
the Civil Service Commission, which included Mr. Carl Mc¬ 
Farland, one of the principal draftsmen of the Act, as well 
as two former presidents of the American Bar Association, 
expressly recommended that the Commission, “through its 

4 Pursuant to Section 12, Section 11 became effective on June 11, 
1947. 

5 Legislative History, p. 394. 
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control of the classification and promotion of examiners” 
and “in setting up its promotion registers in each agency”, 
compel hearing examiners to maintain and increase their 
professional knowledge and to increase their work output. 
Obviously, these consultants, representing the principal 
proponents of the Act, understood that promotion of indi¬ 
vidual examiners from one existing salary grade to another 
would continue to remain a principal incentive for superior 
work by hearing examiners. Conversely, the consultants 
could not have contemplated that Section 11 relieved hear¬ 
ing examiners from the hazards of an appraisal of their 
professional development and diligence as a prerequisite to 
promotion. Here, too, it is not enough for the appellees 
merely to state blithely (appellees’ brief p. ) that “the 
claim that representatives of the American Bar Association 
approved the inter-agency [sic] grading system is not borne 
out by the quotation on page 31 of the appellants’ mimeo¬ 
graphed brief.” 

(f) It is significant that in the five years since the Com¬ 
mission announced that it wmuld assign hearing examiners 
employed by a particular agency into different salary 
grades, in accordance writh the Classification Act, Congress 
has taken no steps to correct the Commission’s interpreta¬ 
tion of Section 11. To the contrary, when, two years later, 
Congress enacted the Classification Act of 1949, it specifi¬ 
cally exempted 32 categories of government employees, thus 
leaving a strong presumption that it was satisfied to leave 
all other positions within an agency subject to classification 
into different salary grades. 6 

In brief, the Senate and House Judiciary Committees, the 
Attorney General, Messrs. Sellers and McFarland as prin¬ 
cipal draftsmen of the Act, leaders of the American Bar 
Association, Senator McCarran, these appellees until this 
litigation, and indeed, Congress itself, have all by word or 


6 Compare the alacrity with which Congress reversed the decision 
in Wong Yang Sung v. McGrath, 339 U.S. 33. See Public Law 843, 
81st Cong., 2d Sess., and see Section 242 of H.R. 5678, consisting 
of a new and comprehensive “Immigration and Nationality Act,” 
now awaiting action by the President. 
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action confirmed the literal language of Section 11 that the 
Civil Service Commission may classify the hearing exam¬ 
iners employed by a particular agency into different salary 
grades. 

2. Promotion. Since the Civil Service Commission is 
empowered by Section 11 to establish different salary 
grades for the hearing examiners employed by a particular 
agency, it follows, and we assume that the appellees will 
concede, that the Commission may promote a hearing exam¬ 
iner from one salary grade to a higher grade. 

Section 34.4 of the Commission’s Hearing Examiner 
Regulations provides that the employing agency may deter¬ 
mine whether a hearing examiner vacancy in one of the 
higher salary grades shall be filled by promoting one of its 
examiners from a lower salary grade, or whether it shall be 
filled by “new blood”, as by a transfer from another 
agency, or by reinstatement of a former hearing examiner. 
If the agency decides to fill the vacancy by promotion of 
one of its incumbent examiners, the Civil Service Commis¬ 
sion chooses the examiner to he promoted. 

The appellees contend that hearing examiners’ independ¬ 
ence of the employing agency is impaired by permitting the 
agenev to determine whether a vacancv shall be filled bv a 
promotion from within. The single answer is that Section 
11 imposes upon the employing agencies affirmative respon¬ 
sibility for the recruitment of competent staffs of exam¬ 
iners. This responsibility of the employing agencies was 
stated as follows, bv the Senate and House Judiciary Com- 
mittees: 7 

That examiners be “qualified and competent requires 
the Civil Service Commission to fix appropriate qualifi¬ 
cations and the agencies to seek fit persons.” (Empha¬ 
sis supplied.) 

Under the Commission’s promotion regulation, the Commis¬ 
sion chooses the examiner to be promoted to a higher 
vacancy, regardless of whether the promotion involves a 
promotion from within the agency, a transfer or a reinstate- 


7 Legislative History, pp. 215, 280. 
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ment. Only if the vacancy is to be filled by a transfer or 
reinstatement which does not involve a promotion for the 
examiner involved, may the agency make the selection, and 
then only with the prior approval of the Commission. The 
employing agency can never designate an examiner for pro¬ 
motion; only the Commission can do this and it does so on a 
competitive basis. Similarly, the employing agency can 
never single out a particular examiner to deny him promo¬ 
tion. The agency may only determine whether a hearing va¬ 
cancy in a higher grade should be filled by one of its in¬ 
cumbent examiners or by someone else whose qualifications 
have been approved by the Civil Service Commission. The 
responsibility for maintaining a competent staff of ex¬ 
aminers which Congress has placed upon each employing 
agency can be discharged only by permitting agencies to 
utilize vacancies as the occasion for strengthening their 
examiner staffs. 8 

Finally, the appellees profess to be “shocked’’ that the 
Commission, in selecting which examiner is to be promoted, 
obtains the views of government and private counsel who 
have observed the examiner’s work (Appellees’ mimeo¬ 
graphed brief, pp. 33-35). We do not know in what other 
way the Commission would proceed to obtain information 
upon which to base its independent judgment as to which 
examiner is to be promoted. No other method has been dis¬ 
covered by the Senate Committee on the Judiciary in con¬ 
sidering original nominations to the judiciary or the nomi¬ 
nation of an incumbent judge to a higher judicial post. 
Indeed, the bar associations are outraged when they are 
not so consulted! 

3. Assignment of cases “in rotation so far as prac¬ 
ticable.” The core of the appellees’ case is their distortion 
of the provision of Section 11 that hearing examiners “shall 
be assigned to cases in rotation so far as practicable.” 
Swelling up the phrase “in rotation” to swallow the rest 
of Section 11, they contend that t Congress required each 
employing agency to assign all of its cases, without regard 
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to their importance and difficulty, among all of its hearing 
examiners, without regard to their individual competence or 
experience. Solely from this construction of “rotation,” 
the appellees conclude that the express Congressional pur¬ 
pose that hearing examiners be assigned to salary grades- 
commensurate with their individual experience and the 
duties to be performed, should be ignored, and that the Com¬ 
mission must establish a single salary grade for all of the 
examiners employed by a particular agency. 

We start with the proposition that Congress and every¬ 
one else connected with the drafting of Section 11 expressly 
intended that hearing examiners employed by a particular 
agency would be classified into different salary grades and 
that there would be promotions of individual examiners. 
The clear corollary of such classification is that the more 
important and difficult cases will usually be assigned to 
examiners in the salary grades which reflect a commensurate 
experience and competence. We assume that this common- 
sense proposition would not even be questioned if Congress 
had not provided in Section 11 that examiners “shall be 
assigned to cases in rotation so far as practicable.” 

This “rotation” provision, unknown as it is in our judi¬ 
cial administration, would indeed be extraordinary, except 
that Congress has told us exactly what it was intended to 
accomplish. Resort to the legislative history is compelled 
here, not only because of the inherent ambiguity in the 
phrase “in rotation so far as practicable,” but because 
of the absurd practical consequences of assigning cases 
in mechanical rotation. Holy Trinity Church v. United 
States, 143 U.S. 457. Further, when the rotation provision 
is read with the command of Section 11 that hearing ex¬ 
aminers’ compensation shall be fixed “in accordance with 
the Classification Act,” there results ambiguity requiring 
further search for the precise legislative purpose. If ex¬ 
aminers employed by a particular agency can be recruited 
and classified into salary grades based upon their indi¬ 
vidual competence and experience, it would be absurd to 
assign them to cases in blind rotation. 
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The reports of both the Senate and House Judiciary 
Committees 8 state that: 

The requirement of assignment of examiners “in 
rotation” prevents an agency from disfavoring an 
examiner by rendering him inactive. 

And the House Committee added that 

examiners may be permitted to specialize and be as¬ 
signed mainly to cases for which they have so quali¬ 
fied. 

These authoritative and uncontradicted statements are 
the sole legislative history and explanation of the rotation 
provision. They are controlling. They tell us that the rota¬ 
tion provision simply prohibits an agency from not assign¬ 
ing any cases to a particular examiner. Rather, each ex¬ 
aminer must be fully utilized within the limits of his 
competence and experience. Moreover, the rotation pro¬ 
vision is not to prevent the assignment of examiners to 
specialize in particular types of cases. As Mr. Sellers put 
it, the purpose of the rotation provision w’as to preclude 
the assignment of cases “upon considerations other than 
the capabilities of the examiners in question.” (Appel¬ 
lant’s brief, p. 41 ). 9 10 

Section 34.12 of the Commission’s Hearing Examiner 
Regulations has provided since 1947 that, “Insofar as 
practicable, Examiners shall be assigned in rotation to cases 
of the level of difficulty and importance that are normally 
assigned to positions of the salary grade they hold.” This 


9 Legislative History, pp. 215, 280. 

10 It is to be noted that the rotation provision was never accorded 
any particular significance by Congress or by the draftsmen and 
proponents of the Act. Beginning with the recommendation of the 
Attorney General’s Committee on Administrative Procedure, none 
of the bills and proposals considered by Congress contained any 
rotation provision until the present provision appeared in S. 7, as 
reported by the Senate Committee on the Judiciary in November 
1945. It is obvious that this last-minute insertion of a rotation 
provision did not reflect any all-controlling purpose of the Con¬ 
gress, but had only the limited purpose stated in the Senate and 
House Committee Reports. 
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regulation would only be invalid if it permitted an agency 
to render an examiner inactive. Since the regulation af¬ 
firmatively precludes any such result, it is clearly valid. 

However, the appellees apparently urge that the Com¬ 
mission’s rotation regulation is invalid in that it requires an 
advance estimate of the difficulty and importance of cases 
before their assignment to hearing examiners in com¬ 
mensurate salary grades under the Classification Act. 
Specifically, the appellees regard themselves as aggrieved 
because the Hearing Examiner Class Specifications, which 
the Commission has prepared as a guide to the assignment 
of cases (as well as for its own use in classifying examiners) 
obviously require the exercise of informed judgment in 
their application. Competent supervisors have no difficulty 
in appraising the relative difficulty and importance of cases 
prior to hearing, in the overwhelming majority of cases. Of 
course, in some cases, unexpected difficulties will arise, or 
expected difficulties will vanish, but laboratory precision is 
not required. In all fields of work, work assignments are 
made by estimating the relative difficulty of jobs in advance. 
The Classification Act is based upon that fact, and the Com¬ 
mission and the employing agencies may properly assign 
examiner positions and cases in accordance with the same 
criteria which Congress has itself employed in the Classifi¬ 
cation Act. Indeed, it is clear that the Commission is with¬ 
out authority to use criteria other than those prescribed by 
Congress in the Classification Act. 

The appellees’ chief argument in support of their view 
that examiners must be assigned to cases in mechanical 
view is a mass of innuendo to the general effect that only in 
this way can the employing agencies be prevented from 
assigning cases to examiners who will improperly favor the 
agencies. Apparently the court below shared the appellees’ 
shocking lack of confidence in each other’s integrity, for it 
stated (p. 109 of Appendix to Appellants’ brief) that: 

There can be no question that if the regulations make 
possible the participation of a litigating agency in 
selecting or avoiding any trial examiner, they offend 
the Act 
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and that 

The regulations themselves must be clear and definite 
in putting the power of assignment beyond the control 
or suggestion of litigating agencies. 

This conclusion of the court below is clearly erroneous under 
Sections 5(c), 7 and 11 of the Act. 

We have shown that even in cases of adjudication the 
separation of functions provisions of Section 5(c) leave 
hearing examiners subject to the supervision of the agency 
heads, e.g., members of the Interstate Commerce Com¬ 
mission, or of agency officers, such as a chief hearing ex¬ 
aminer, who do not perform investigating or prosecuting 
functions. Thus, if there were no “rotation” provision in 
Section 11, it would be absolutely clear that the agency heads 
or the agency’s chief hearing examiner would have un¬ 
limited discretion in assigning examiners to cases. And 
the reports of the Senate and House Judiciary Committees 
state authoritatively that the employing agency’s responsi¬ 
bility for the efficient utilization and assignment of ex¬ 
aminers is restricted by the rotation provision only to the 
extent that the agency may not render an examiner inactive 
by assigning him no work. Indeed, the language of the 
Committee reports, quoted above, clearly implies that the 
agencies will be assigning examiners to cases. The clearest 
recognition in the Act that the agency heads remain re¬ 
sponsible for the assignment of examiners to cases is found 
in Section 7(a), which expressly provides that the agency 
may assign itself or, in the case of a multi-headed agency, 
one of its members to hear any case. What is left of the 
lower court’s basic conclusion that, “The regulations them¬ 
selves must be clear and definite in putting the power of 
assignment beyond the control or suggestion of litigating 
agencies,” when Congress understood that examiners could 
be assigned to specialize in certain types of cases and when 
Congress expressly empowered the agency or any of its 
members to hear any cases without regard to examiners’ 
rotation? Thus, it is not surprising that Mr. Carl Mc¬ 
Farland and the other advisers to the Civil Service Commis- 
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sion reported to the Commission that “so far as the con¬ 
sultants are concerned any agency may, if it desires, have 
‘chief examiners’ or ‘assistant’ or ‘associate’ chief ex¬ 
aminers for the assignment of cases, keeping of records, and 
other office management functions” (emphasis supplied). 11 

Both in brief and oral argument, the appellees have 
evaded consideration of the absurd practical consequences 
of their contention that Section 11 of the Act requires that 
hearing examiners be assigned to cases in blind, mechanical 
“rotation.” They apparently assume that hearing ex¬ 
aminers are born qualified to preside over nation-wide rate 
or basing point cases, for their theory precludes on-the-job 
training of new examiners by starting them on simpler cases 
and assigning them as assistants to experienced examiners 
in the conduct of more difficult cases. They would ignore 
the purpose of Congress to permit the assignment of ex¬ 
aminers to specialize in certain types of cases, such as safety 
cases and economic cases in the Civil Aeronautics Board and 
mail pay and motor carrier cases in the Interstate Commerce 
Commission. The appellees’ theory of “rotation” would 
force the Interstate Commerce Commission to abandon its 
economical and common-sense practice of assigning an ex¬ 
aminer to hear a group of cases which have accumulated in 
a particular geographical area. And their theory would 
apparently preclude the Coast Guard from assigning its 
examiners to the various seaports, each examiner hearing 
only the cases of maritime discipline (46 U.S.C. 239(g)) 
arising in the seaport to which he is assigned. 12 Such waste¬ 
ful and inefficient practices, which flow from the appellees’ 
theory of “rotation,” alone compel its rejection in favor of 
the Senate and House Judiciary Committees’ statement of 
what was meant by assignment “in rotation so far as 
practicable.” 13 

11 95 Cong. Rec. A1505-A1508. 

12 See the brief filed by the Chief Hearing Examiner of the U. S. 
Coast Guard as amicus curiae. 

13 Stated otherwise, the appellees urge that the diverse Federal 
administrative procedures should be forced into a rigid mould— 
a result which Congress was at pains to avoid in the Administrative 
Procedure Act. See Sections 4, 5(c), 7 and 8 of the Act. 
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4. Reduction in force. The appellees’ final contention is 
that they are not subject to reduction in force procedures 
under Section 34.15 of the Commission’s regulations, but 
can be removed only by an Act of Congress when there is no 
work for them to do nor funds with which to pay them. We 
wish only to point out that the appellants continue to rely 
heavily (Appellees’ mimeographed brief, pp. 37-38), as did 
the court below T (Appellants’ Appendix, p. 110), upon the 
circumstance that two earlier administrative procedure bills 
specifically provided for the termination of examiners’ em¬ 
ployment not only for “malfeasance in office or has been 
neglectful or inefficient in the performance of duty,” but 
also for lack of official business or insufficiency of appro¬ 
priations. Section 302(5) (c) of H. R. 184, and Section 
308(c)(3)(a) of H. R. 1206, both 79th Cong., 1st Sess.; 
Legislative History, p. 135, 172. From the failure of Con¬ 
gress to include such an express provision in Section 11 of 
the present Act, they argue that Congress did not intend to 
subject examiners to reduction in force. This is an improper 
use of legislative history. Both of the cited earlier bills 
would have provided an entirely separate system of tenure 
for examiners—to be administered by an Office of Federal 
Administrative Procedure. Since the draftsmen of those 
bills were not utilizing the civil-service system of tenure, but 
creating a new system, they had to provide specifically for 
every incident of the new tenure. But when Congress, in 
Section 11, finally decided to utilize the existing civil-service 
system of tenure, it had only to specify, as it did, the re¬ 
spects in which it desired to modify that tenure. Con¬ 
versely, it would have been superfluous to spell out affirma¬ 
tively every incident of the civil-service system of tenure 
which it was adopting. Thus, there cannot validly be drawn 
from the earlier bills any inference that in Section 11 Con¬ 
gress meant to exempt hearing examiners from the reduc¬ 
tion in force procedures applicable to all government 
employees. To so hold is to say that when Congress reduces 
appropriations for a particular agency or eliminates some 
of the agency’s functions, it must enact double legislation to 



get a “semi-independent subordinate hearing officer” off 
the payroll. 
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